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Briefe Treatiſe of ſome par- 
ticular Rights and Priuiledges 
belonging to the High Court ß 
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| | Wherein is ſhewed how of late 
| ' times they have been violated. | 


| The true condition of the Militia of this 


dome, ſo much now controverted boch 
by King and Parliament, by the Poltive | 
— diſcuſſed and hd with a | 
briefe touch of the Royal | 
Prerogative. 
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I the Honourable 
truly religious, the 
Commons of EAgl und, now 
| — in Param 
| Wefiminftr, 

1 * Ma 2 leaſe you > 


18 _ Trea- 
tife ( tome 
WP lay ) l 
wx DE Res 
” (1728 pf. [- 
15 : The ſubject — 
this Danke pointing ne the 
Heliotrope to the San , unto 
the High and Illuſtrious AC 
ſembly of PARLIAMENT, 
E whoſe influence and kryour 
are alone ſufficient ; yer fince 
it hath pleaſed God to raiſe 
you up in this diſtreſled King- 
A 2 dome, 


The Epiſile 
dome , hleſſed nes an 
inſtruments of hig glory, and 


of the good of this 


Wealth (as t is 

hoped ) in compoſing vel 
unhappy diſtetences by your 
eminent "Wiſedome and ſu- 
prcame Authority, and your 
fidelity and condlebey in this 
great truft committed unto 
you, being ſo apparent unto 
all. men 3 as a1 N worke — 
the molt part 1 Ev 
&cd out of your 
ned Declarations, aa 
ftraaces imparted to Royer” 
view. I am upon theſe fea- 
fons emboldned to addrefle 
my ſelſe unto you for pro- 
tection againſt Calumny and 
detraction. And although f 
know nothing herein contai- 
ned but what 15 warranted by 
the Lawes of this Realme, 
and 


Dedicatory. 
1 and by the rules of truth, yet 


in as much as I am not here- 
by juſtified , I crave your fa- 


* w— 


" vourable cenſure, concluding 
: | what I have written of your 


judicious view wholly unwor- 
thy, and the Author hereofin 
reſpect of your noble and high | 
delerts ſhall ever remaine, | 


Your Honours in all duty 
and ſervice obliged : 


Robert Derham- 


The Preface to the 
Reader: 


Courteous Reader : 
T is a true ſaying, Pro captu Le- 
ctoris habent ſua fata libelli, rhe 
capactty and apprehenſion of the Rea- 
der is fatall to every thing committed 
to publike view ; however this being a 
legall Treatiſe it muſt nd, or fall 
by the judgement of the wiſe and lear- 
ned in the Lawes of this King dome. 
The ſumme of this Diſcourſe is gram- 
ded up m the Poſitide Lanes, termedvf 
late times the knowne Lawes. I bave 
chfen to enter into Combate with our 
Autver( aries at their mne Weapons, as 
t/'cy pleaſe to chuſe them, though hap- 
bey it may prove diſaduantagiuus; 
11 ihis 1s done with moder on ( [ 
Lc af unt ſatisfie the ob- 
ſimate, 


To the Reader. 


ſtiuate. Take this worke out of the 
Loome, and withall Anatomize it, with 
all the curious and cunning diſſe(} ions 
of Art and wit; ſpare it not, yet I am 
confident it ſball abide firme againſt all 
oppoſition. I will conclude with this 
Corellarie,Edicite mundo quod mun- 
dus eſt vanitas veritas autem elt 
magna & prevalebit. # arewell. 


(i) 
sse 
Fiir 


A Manuell or briefe 


Treatiſe of ſome particular 
Rights and Priviledges be- 
longing to the High 
Court of 
PARLIAMENT, 


n injoyned out of my 


t * dnry ro my Country, and 
2 


my reale to the Phbltke 

good, to compile this lit- 

tle Treatiſe ; little in te- 

gard of the Author, 

great in regard of the 

Subject matter, wherein I proteſt before 
the Supreme Judge of Heaven and Earth ro 
deliver the rrurh, and nothing bur the 
ruth , according to the Lawes of this 
Realme eſtabliſhed , whoſe unparaſleld 
diſtractions both in Church and Common- 
wealth I cannot bur with great priefe 
confider : Q ralia fande temperet 4 Las 
chryny. 
The Mother and Nurſe unto us af! this 
formerly moſt happy and bleiſed Nation, 
now perſonated in the fable habit of a moſt 
gurneſull widow : * cprrupit eculos fletu, 


uch 


which harh loſt her glorious Lampes, even 
her eyes with weeping. Sparſs quogue in- 
fanebrem modum c ine terribilu. Terrible to 
beholders with diſhevelcd haire, waking 
moane for her irreparab'e loffes, attending 
the funera | Obfequies of her deare Chil- 
dren, requeſterh, nay tequite ch us all to 
bewaile os miſeries, and to redrefſe her 
diſperarc calamines. 

Bur ro leave off preambles as redious , 
and to come to the D ſconrſe intended, 1 
doe with finceriry of heart, dereſting the 
Doctrine and Prattiſes of Browniſts, Ana- 
bapriſts, Se ctuxiſts, and as one chat truely 
honoureth the true reformed Proteſtant 
Religion, lament and much deplore the 
ſorrowhull condition of this Ringdome, the 
amiable Lawes and Goverment being now 
become deſpicable, through the violation 
or negle qt at leaſt of the fundamentals, I 
meane the juſt and duc Rights and Privi- 
ledges of that High and Supreame Court 
of Parliament, in whoſe (afery and flows 
riſhing eſtate conſiſterh the happinefſe of 
this Common-wealth, and in the contempt 
of that illuſtrious Aſſembly. this renowned 
Nation will of free-borne Subjefts become 
ſlaves, and degenerare from thoſe noble 
reſolutions which rheir Anceſtors did in- 
herire 

For to ler paſſe the diſturbances in this 
Church ef Eag/and, and the Government 
rheteoſ, andthe meanes to redreife the lane, 
being not properly w itun my cogniſance or 
Knowledge, and paadventure permitted 
by 


| 


(3) 
by Divine Providence to evidence to the 
world the erraurs and folly even of his 
owne Miniſters, and the unſearchable 
Wiſedome of God, even paſt mans finding 
our. My purpoſe is onely at this time to 
treat of the High Court of Parliament, and 
the Lawes and L iberries of the SubyeAt in 
them repreſented, whoſe infallibiliry I ſhall 
not labour tu mainzaine, as being men of 
the like paſſions that we are z bur the Ve- 
netable eſtmution which the wiſedome of 
the Law hath evermore arttibuted wunrs 
them, noc in reſpet of their Perſons, but 
of rhe Government ard Juſtice which in 
them priminvely refides , whoſe graviry, 
pridence, and integrity hath been in alt 
Ages much admired, and their judgements 
and reſolutions (till rheſe unhappy 1m 54) 
held indifpurable ; for, inquire of your 
Anceftors , it the gray-headed Common 
Law (whose funcralls are now in the 
judgemert of man approaching throngh 
the popular diſeſtimatiom of this High 
Court ) did not here receive i not its hiſt 
ſubſiſſence, yer its power and glorions 
eſtate even to theſe times? The Kings juſt 
and due Prerogatives, if nor here firſt fra- 
med, yet from time to time here Arengrhe- 
ned and corroborated ; wirneile that anct- 
ent Srature called Prerogative Regis made 


Anno 17. E. 2. wherein cenaine of the rh Station is 
moſt weighty and great Prerogatives per- declarato-y of 
raining to the Crowne ate contamed and the Prerogetive, 
declared, as faith that learned Judge Sram- det Latrodus 
(Ord. The rich Gemmes and incſtimable “ 


B 2 rrealure 


Themethod of 
* this Dilcourle, 


Priviledge of 
Parhamer: the 
law of Parhia- 

Wes. 
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treaſure both in Church and State from 
this Fourraine Gerivarively iffuing and 
proceeding, and ſhall new the honour of 
this Court ſo ancient be deferred - And 
ſhall it not with the hives and eftares of all 
noble minded Enpliſh-men be maintained 
as ſacred, and as juſt and lawful! defended ? 
For ro come to particulars, wherem I will 
obſerve this order and methed. Firſt, 1 
will preſent you with the Les and Privi- 
ledges of Parliament apart by themſelves, 
and ſich of them onely as are unanimouſly 
acknowledged for —— Rights and 
Priviledges of that high Court. In the next 
place I will deliver unto you the Expofition 
of the ſaid Priviledges by the pofirive or 
knowne Lawes, or parallel them with the 
rights and priviledges of inferiour Courrs 
of Juſtice, as alſo ſhew the violation of 
tem bricfly. And laſt'y, I will obſerve 
ſome parriculars worthy the conſidetation 
both in Goverment and State, arifing 
eviderrly from the premiiſes, or nor in- 
perrinertly dependirg thereupon ; where 
you ſhall likewiſe node (om & I] awes and 
Sratures of thi: Realme remarkable for uſe 
mcidently debate d. 

Bur in the firſt place before the har d- 
lirg of t ce, I would defre you to rake 
yorice that the Prwiſedge of Parliament, 
and the I aw of Parliament is of ore ſence 
in Low, Jr queſt prevata lex. Amongit 
the ſeverall 1 awes of this Kkirgdome, by 
Sir Tard Coe mentioned in his Taſli- 
nue, the Law of Varliawmert is one mea» 

nine, 


(5) 


ning, principally the priviledges and pro- 
ceedings of that Court, mentioned in the 
Rolls and judiciall Records thereof. For 
the Lawes there enatted having no (peciall 
relation ro chat Cont , are not intended in 
this ſence, the Law of Parliament; of which 
Law it is ſaid, a I x, & confuctuds Pais 
liamenti eſt ab omi bis querendaga mul g no- 
, 4 PaWCH cg nta. 

This premiſed, the firſt Priviledge of 
Parliament that 1 ſhall otter unto you is 
this, That if any of cither Houſes ſhall 
oftend or commit any Crime, that they 
themſclves ſhall have the cenſure and pu- 
ni{hment thereof ; yea, the ancient Cuſtom 
of the Houſe of Commons is, That if any 
ſha!l chance of thit Huuſe to oſtend, or not 
to doe or ſay as becommeth him, or if any 
ſhall ortend them being called to that His 
H gireile Court, that they themſelves ( ac» 
cording to their ancient Cuſtone ) have the 
puniſhment of them; which laſt priviledge of 
the Houſe of Commons is very large, point · 
ing out unto us, That this Houſe ot it ſelſe 
is a high Court of Juſtice, and extendeth 
as well ro Strangers as Meinbers of the 
ſame in their power of Judicarare, And it 
appeareth that mattets of Parliament are 
not to be ruled by che Common Law 3 as 
alſo that if they might have been elſcy 
where puniſhed, it ſhall be intended that 
ſometimes ir would have been put in 
ure, and the Preſidents that have been 
againſt the Law in this point, have been in 
all ages condemne{ as illegail. And for 

B 3 proofe 


Lex Parliamente 
WhRhatis. 


Priviiedge ot 
Parliament 2 
legall acception- 


Priviledge of 
Patliameiit a le- 
gall caception, 


—— — 
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proofe of theſe afore recited particulars, you 
may peruſe that much ro be hononred 
Lawyer Stir Edward Cooke, in hs Booke 
called The , an of Courts, tit. Par- 
liament, as alfo Sir I dna, % in bis 
Common-wealth of England, Fol. 18. a 
learned Gentleman in both Civill and 
Common Law, ſo that ven fee here 2 
poſitive priviledge belonging to the High 
Court of Parliament in (Criminal! matters, 
which no inferiour Court of Juftice can 
claime, which I ſhall likewiſe prove unto 
you a pohtive privitedge without qualifi- 
cation , norwithftanding the enſuing Ob- 
je ction- 

That to Caſes of Treafon, Felony, and 
the Peace, priviiedpge of Parliament ſhall 
not extend, for the priviledge of Partia- 
ment here intended is the priv iledpe of 
that high Conrt in Civill Actions, which is 
an urrer ceſſat ion of all proceedings during 
Parliament, cither in that Court or elſe- 
where in an ordinary courſe of Juſtice, 
and upon theſe words priviiedge of Patlia- 
ment is a legall acceprion, having oucly 
relarion to that high Court of it ſeife, and 
to the proceedings thereof, and to no other 
Court of Juſtice, and in this fence it is or- 
ly taken by the words of this | aw 
+ Privitedge of Parliament is likewiſe 3 
legall exception, and fo it hath a relation 
to other Courts of Juſtice, which exception 
any Member of Parliament may make ufc 
ot, ro quaſh a'l proceedings againſt him 
im interiour Courts in Criminal warrers ; 

ind 


(7) 
and as to that part of this privitedge no” 
thing is imenſed by this Law, for the 
Members of Parliamert ttending crimi- 
ny ſhall be ſubje to the Cenſute of that 
Court, and not elſewhere wichour their 
leave, therefore the priviiedge before 


mentioned of this high Court in Criminall 


matters remaineth firme, and no waices 
nullified by the words of this Law. His 
Majeſty in one of His Declarations la bou- 
rech much to difprove the ſence and mea- 
ning of this Law to be thus taken 

For then fairh the penner thereof, 
Where ische reſtriction of this Law, that 
to T reaſon, Felony, and the Peace, privi- 
ledge of Parliament ſhall not extend. This 
priviledge remameth as large as ary other 
priviledge of Parliament norwithſtanding 
this Law, M this be the expofmon ; for no 
priviledge can intend a totall Ceſſer of 
Juſtice. 

I anſwer: Thete word are opperative of 
this Law , and yer they tre miſtaken in 


Objet. 


Sol, 


their explicarion of them, for the privt la Criminall 


ledge is not fo large in Criminal! marrers as matiers ordinary 


It ns N will, and that by realon of the - and oſit ive 


words reftriftive, for in (rim nalt matter 
they ſha l be fubze ct to Cen ute in an ordi- 


cecdings in 
lament, in Ci 
Net toy 


nary courſe of proceedings in that t ourt by Nota. 


Endi Atment, Bill, or otherwiſe by the mea- 
ning of this Law, whereas in Civitt Aion 
It 1; not (6, there is no poſſmive courſe of 
proceeding againſt any Members of barha- 
ment, they are onety left to an extracrdi- 
nary cout ſe of Juſtice, Petition, or other» 

B oo Wie 


KN © Member 
may be Arreſted 


by any, but a3 
maniſte; to that 
Court, 


OOO — — — 


(3) 
wiſe as the pleaſure of that great Court will 
permit. So you ſee this Law or ptiviledge 
juſtified nowithſtanding any Objection, 
and no Ceſſer of Juſtice. 

It is further objetted, that if this ſhall be 
the meaning and expotirion of this privi- 
ledge, then this miſchiefe will follow, That 
if a Member of Parliament ſhall. commit 
a Murder or Robbery at Torke, the Parlia- 
ment ſtring at Loa on, then it he may not 
be queſtioned until! the pleaſure of Parlia- 
ment be knowne he may eſcape ; and fo a 
heynous crime proretted or permitted 
with impuniry by this priviledge. 

I anſwer; The Law is plaine, and the 
pr:yiiedpe of Parliament jnſt ; this oppoſi- 
tion notwirhſtanding ; for he may be ar- 
reſied, or his perſon ſecured by any Mini- 
ſter of Juaſtice,to bedelivered ro the Juſtice 
of that Court upon notice of their pleaſure, 
and fo ( I rake ir ) the priviledge of Parlia- 
ment is no wayes infringed 5 he cannot be 
impriſoned, or his perſon ſecured by any 
man as Miniſter of any interiour Count, but 
as Miniſter in this particular ro the Court 
of Parliament, there to be cenſured and 
not elſewhere. 

Hence happily it may be gathered, that 
before this Law reſtridtive afore ſpecified 
in criminall matte ts, there was no procee» 
dings as in Civill, in Parliament againſt any 
Members thereof in an ordinary courſe of 
Juſtice, and therefore this Law was made 
ſomewhat to abridge this high priviledpe, 
namely in ;his, that any Member offending 

ſhall 


(9) 


ſhall be ſobjeQ to the cenſure of that preat 
Court, in an ordinary courfe of Jujtice, 
which before he was nor, but in an extra- 
ordinary way, by Perition or the like, in 
which condition he now ſtands as to civill 
actions. 

To this I can give no poſitive anſwer, 
but T rather incline to thinke that this Lau 


was rather parcell of the priviledpge it (elfe, 


or conremporary with it, and no (ubſequen; 
I aw, and fo this collection formerly men- 
tioned nor materiall. Alſo I conceive thae 
if this Law before objeded ſhall be found 
ſubſequent to the priviledęe of Parliament 
in this particular, which for my part I doe 
not credit, yer before this At ot Law de- 
lIinquent Members thereof were not exempt 
from Juſtice but onely in a poſitive courſe 
of proceeding, they were ſtill ſubject ro 
the cenſure of that high Court in an arbi- 
trary way, and ſono Culler ot detect of 
Juftice, which were a thing of ſo honotira- 
ble a Tribunell not to be imagined 

Thus you ſee the witedome of the Law 


Criminal! matters, becauſe both God and 
man require, feſtzmon remedium , the of- 
fences being exorbitant, Juſtice open ard 
cannot be denycd even in an ordinary 
Courſe. Alſo rhe Houſe i Lariiawert being 
hiſt acquainred therewith, and their leave 
obtained, Cenſure may be ellewhere, rot 
otherwiſe : in civill atticns not ſo, but an ur 
tet ceſſation of neceſſuy of ordinary courſ. 
of Juſtice, for if otherwife the Pariiamer: 
would 


; | a The Veaſun and 
in the framing of theſe great priviledpes in gro 


Priviledge of the 

Parliament both 

in Crminall and 

Cell matten 
Nota 


(10) 
would be filled with private Suits and Adi- 
ons, and many of them frivolous ; the many 
and weighty artaires of the Kkingdome in 
the meane time negleded. To conclude, 
the Parliament you ice hath that high Pri 
viledge in Criminall matrers communicated 

The Privitedee do no Other Court of Juſtice, but in Civill 

of Pachameat Attions there are (one foor-ſteps of this 

patalleld wich great Priviledge in inferiour Courrs ; In the 
the priviledge o Common Pleas a Writ of Priviledge or Su- 
nferiour Court; percedeas, ro ay proceedings againſt any 
in Civil maden member of that Court; and if the pany 

hath cauſe of Action, he ght to Sue in the 


* Common Pleas : parallet this cate with the 


Priviledge of Parliament in Civill Alan, 
you will hnde it almoſt the fame. The 3» 
perſedeas, or Writ of Privile ge removerh 
not the Cauſe, no more is the Cauſe remo- 
ved by clayming the priviledge of | arlia- 
ment., but 4 Cejjer Pr elſus legn gak'g re 
If the Party hath cauſe of Action her uſt 
Priviledze of Sue in the Common Peas, fo may he, I race 
Parliament in it in Parliament by Petition, or otherwiſe 
Civill Atians as the pleaſure of that Court will permit, 
greacer then of hut not in any courſe of Juice ordinary, as 
*MEETLOUF COUrtS e may in the Common Pleas: here the 
priviledge of Parlament exceedeth the pr i- 
viledge of inferiour Courts. 
Likewiſe in Common Pleas priviledge for 
Strangers, Eundo, redeundo concerning their 
Suirs there, and this extends as we'l to 
their perions to free them from Arreſt, as to 
their goods neceifary for their Suit and 
Charges; priviledges of Parhament (I tale) 
the a ne, I need not uſe tepetiui on 
Now 


(110 


Now to haſten to an end of this, the 
reaſon why the Law hath given unto this 
High Court, this and many other privi- 
ledges is for the pnblike good, to the end 
that Parliaments which are to the State 
Tangquam medics egr0, like the Phiſitian to 
a ficke perſon , ſhould not be cluded or 
ſruſtrated by ſuggeſtions of Crimes apainſt 
any members thereof by the King, or ary 
perſons whatſoever, being taken away from The very being 


the ſervice of the Houſes & t yed elſewhere ot Park aments 
ec 1d upon the 


by inferiour Courts, for ſa they might take „e 
away all, and conſequently make a Parlia- mal ate 
ment What they would, and when they 

would; which is a breach of fo eifenriall a 

ptiviledge, that even the very being of Par- 

liaments dependeth thereupon. 

His Myjeſty in one of his Declarations ©1,;.n 
faith , That the Parliament themſelves in TENG 
the beginning of his Raigne, in a Perition 
unto him preſented by both Houſes in the 
caſe of rhe Earle of Arundel}, acknowle. ped 
their priviledge nor to extend ta Treat zu. 

Felony , and the peace, the words arc, 

They finde it an undoubred right and con- * 2 
ſtant priviledge of Parliamert, that ne —— 4; 
Member of Parliament ( Frting in the Par- by .c notes 
liament, or within the uſuall times of privt- prefered to eb; 
ledge of Parliamert ) is ro be impriſoned K . 

or te ſtrained without Order or Sentence cf 

the Houſe unleiſe it be for Tre-fon, Felony, 

or for refuſing to give Surcries for the 

Peace. I have fairhfully and truly opere 

all matters that wake any waies apa nit me, 

and ſo] wild (Gd willing ) ctrovghn! c 


; 
Ti . 


nall ma 41% 


(12) 
this whole Diſcourſe, let the Reader impar- 
tially judpe. 

Sal. Alrhongh theſe word; fore gaing of this 
Priviledge of the petition be very large, and ſcene much ro 
— a0 ridge this privil dge, yet upon trucexa- 
norwichſtanding minton they doe not; ſot the words, That 
the words of thi, None [hall be impriſoned ot reſtrained, &c. 
petition. plainely relate ta civill actions or proces- 

dings; the words, Unleiſe in caſe of Treaſon 
c imply they ſhall be fubjeft to impri- 
ſonment or reſtraint; but note the words, 
they doe not ſay of any inferiour Contt, 
bur ſtill the ptivile ige remainerh the ſame 
nowithitanding the words of thi + petition. 
But here it may be objeſſed, rhar have 
lefr out that which makes moſt apa nit me, 
viz. theſe words, Without order or ſen- 
tence of the Honſes, implying cleerly, that 
Senrencg_ and in Caſes of Crimira!l the order an i Sentence 
Order of the of the H2uſe is not trequ ſite, but they 

Parliament an may be proceeded againſt without leave. 

extraordinary But mirke the words and then judge, it is 

courle o Juttice a ' , 

upon the word; P Ane by their fence and meaning, that in 

of this petition, vill achions they cannot be proceeded 
Nota. againſt, withour ſentence and order of Par- 
liament, no ordinary courſe of Juſtice. The 

order of Parliament upon perition or the 

like is an extraordinary and Atbitrary 

courſe of Juſtice 3 but in Crimina'! matters 

they may c cenfurcd without ſentence and 

order of the Houle , that is, in an ordinary 

and poſitive way of Juſtice, but this muſt 

be in the kh gh Conre of Parliament ir ſelſe, 

and not ec where without their leave, 

and fo 1s the fence of theſe Fords to any 

rati >nall 
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rational man well obſervirg. There is no 
power given to infenour Courts by theſe 
words either ex ptelſle or implyed, tut the 
priviledge continuerh the ſame it was, no- 
thing diminiſhed by the words of this 
pet tion. 

Further, if we ſhonld admit the tryall in 
inſeriour Covers this miſchieſe would fol- 
ſow that their Judgements might perad- 
venture be lea yer rot ju ſt, it beirg law- 
full for a wan to open his Conſciercc here 3 
fo farre without dread or feare in any mat- 
ter rouchirg the Commory wealth, or any 
particular perſon in a Parliamentary way, 
which in other Ccurts you'd be held a 
crime, and by the pofirive Lawes of this 
K ingdome puniſhable. I his being fo, the 
vio ation of this priviledpe teſis to be pro- 
ved, and tuly I am ſorry to enter into the 
ptooſe of ir,ir te fecling fomew hat upon the 
Kirgs moſt excellent Majeſty, wholſcR oyall 
Perſon | ſtall ever ginteignedly honour. 
But ſurcy it is the urhappireiſe of 
Kings to be abuſed by evill Counſell, and 
the errour is not to be imputed to the 
Kirg, but ro his Minifters. But fee 1 mut 
ſpeake, it is Seh hαι inferre, to hold a 
(rde before the Surre, © cwident it is, 
it reedeth roprouke ar all, for is not the 
breach of this priviledpe in freſh memory, 
when the row Member; of both Houſes 
ſhou'd have been taken from them in an 
unuſual! way ? I will rot fay by violence, 
if they had been there preſent, to the great 
feare and aftoniſhwers of that preſent 
Atſembly 


Nota 


The politivg 
law in inferiour 
Courts, and the 
law of Parlies 
mem inconſile 
tent and diffes 
ring, yet both 
juſt in their pro- 
proper motion, 
Vide peſlea. 
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Aſſembly ; bur T will ſay no more as ſup- 
pofirg this AR wyuſtifrable, however not 
yer abſolurely diſelaimed for ought that 
I could ever yet ſee, but his Majeſty hath 
declared in print, that he wonld proceed 

(Vnqueſtionable agairſt them in an unqueſtionable way 3 

way) by thcſe which words in what ſence they may be ta- 

words, not Pro- Len, I doe not for my part certainly know, 


— as being obſcure to my underſtanding, and 


criminous, not 20 all intents farisfaftory 3 which viola- 
A generall De. tion I rake it hath been fince purſued in his 
claration of the Majeſties Declaration of the twelſth of Au- 


—__ guſt, 1642. inetterirg to prefer an Indie» 


ment upon the Statute of 25. E. 3- againſt 
divers Members pf the Houſc therein na» 
med, and I rake it his meaning is not in 
Parliament, but of this I will ſpeake no 
more. 

Another right of Parliament is this; 
That every Member of both Houſes ſhall 
upon Summons come to the Parliament, 
un {er the paine of Apercement, and other 
puniſhment, as of old hath been uſed ro be 
clone, as appearcth by the Statute of 5. R. 2 
4p. 4. andalſo by the Statute made 6 Ji. 
?, cap. 16. It is enafted , that ne 
Member of the Houſe of Commons ſhall 
depart from the Service of the Houſe with- 
our leave of the Speaker of rhe Houſe of 
Commons, and the Commons in Varliament 
Aiſembl-d ; which licenſe ſhall be entred 
in the Booke of the Clarke of the Varhia- 
ment upon Record, under paine of lofing 
thote ſuinmes of Money which they ſhould 
have had for their Wages; by both which 
Starures 
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Statutes it doth appeare, that deparrure 
from the Houſe of Patliamem without leave 


is a Crime, and puniſhable of ancient times; 
for fo it appearech by the firſt of theſe Sta- 
rutes „ which was but declaratory of the 
Law formerly uſed, and that the puniſh- 
ment was Fine and Impriſormert, and 
ſometimes Arbirrary , appeareth by anci- 
ent Authority of Law. But it may be ob- 
jetted, that by a clauſe in the — of 
4 R. 2. before named, it is no Crime if the 
Member of Parliament fo abſenting him- 
ſelſe, can reaſonably and honeſtly excuſe 
himſelfe ro cur Lord the King : fo that the 
K ing by this Statue is made the ſole Judge 
of the offence, and if the King Licenſe or 
Command the abſence of any Member of 
either Houſes it is ſufficient. 

To which 1 anſwer, That the Statute is 
not to be intended in that ſence, that all 
Parliaments may be made fruſtrare and void 
at the will and pleaſure of the King, by his 
Licenſe, or Command of the abſence of any 
Member of Parliament , withour great 
cauſe for the ſame, for that were not reaſo- 
nable and honeſt , as the words are, Et 
ver ba accipiends cum eſſecbu as the La faith, 
and otherwiſe the very eſſence of Farlia- 
ments would be ſhaken by fuch expo- 
firion. 

Bur to make a full Anſwer to theſe words: 
Our Lord the King before wentioned in 
the Statute, are in Law taken tor the King 
in hi; Politick Capacity, not in his Perſo- 
nall, and fo it is no more then if the words 
had 


F. 5. Ofthe 
Common La 
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had been to our Lord the King in his 
Court of Juſtice in his high Court of Parlia- 
ment, and ſo rhe Court of Juſtice is the 
Judge, and not the King perſonally, and 
ſo is the Law frequently rakan ;, for to 
give you an inſtance or two, and that in a 
Morro, cap, 3 Srature Law as this is, in the Srature of 
Dominum Regem Merton, cap. 3, are theſe words: Statim 
the Kings Court cu piantu / & in priſena Deming Regis det mean- 
of Juſtice, ter quouſque per Daminum regem, vel alio 
modo deliberentur. Here the words Dommun 
Regem, our Lord the King are intended rhe 
Court of Juſtice of aut Lord the King, and 
not the Kings Perſon; and fo in the Sta- 
Mal ep. f. tute of Miric-bridee, cap-8. the words there 
Cum Pomine ate, Ft bor per ſinem cum Domino Rege faci- 


# ege+ the Kings | 
Court of Juſtice, end. per tran{greſſione, &. Here cum Do- 


Terceprum De; mino Rege is imended the Court of Chance- 


mini regis . ry or Kings Bench, and ſo is perceprum Do- 
CePrum nie, min Regen, in that Statute taken for the 
command of rhe Kings Court of Juſtice, 
and got for any other command of the Kirg 
* wharſoever. 
Iu miſcrecordiga The laws cleate in theſe Caſes, which 
Ter Ref. 1 ate the very ſame in theſe words, with the 
_—_—— Statute 5 R. 2: before named. Further, 
— cnatt: ( becauſe this objeQtion ſeemeth great) I 
that Fine aud will give you one inftance more, in a Sta- 
ranfome Rall be tute ſattet then any of theſe, rhe Statute of 
madc — the 25 E. 3. an Att ſo highly and worthily 
— oi priſed, and much made uſe of at this time 
ſure of his Court by rhe K ings Majeſty, the words are thee 
af Juftice,not his 04 ft home levira guerre counter noſtre Sergnt- 
pecluns Picnics or Le Rey en Jon, Realme, &c. 


Here the words ( Noſtre Siegnioy Le R 
«rc 


* wr o wh  —_ a Ty. ; 
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are taken for the Lawes of our Lord our 
King, and by good judgement likewiſe as 
to me it ſeemerh, not for any leavying War 
againſt his Perſon, for thar is included in 
the firſt brauch of this Ad; Fr home com- 
paſſe on imagine, Cc. The Lawes, and rhe 
Courts of Law or Juſtice iatend rhe ſame 
thing, therefore I conclude the words; 
Our Lord the King muſt neceſſarily be 
weant in this Sta tute of . R. 2. the Kings 
Court of Juſtice, or the Lawes of his Court 
oß Juſtice, ro wit, His high Court of Par» 
liamers, who onedy are the Judges of any 
crime committed in that Court, and no 
other infetiour Court, as hath beenproved 


at large- Alſo this latter Srarme 'of 6 N 8. 4 Hen Scart A 
ſeeme th to conclude all Delinquents that ſtrife law chen 
have not [.icence, as is before mentioned, . * 


althongh the accafion of their abſence be 
great, and urgent affaites even in Law and 
conſcience uu ſactory. | 

Now to deny unto the Parliament the 
diſpenſarion of Juſtice againſt Otienders in 
this kinde ( as I is too apparent”) and wirh- 
all ro prote& them from the cenfure of that 
high and great Court, ſurely (I hy ne 
more ) it is a violation of rheir Les and 
Rights unto them anciently belonging, 

But that | may ar{wer a Objections, it 
is urged by the adverſe party, that their 
departure from. the ſervice of the Parlia- 
ment was forced by tumults and diſorders 
of people, not - withouruſt feareand periil 
of their lives, and therefore their: abſence 
not within exhet of the Srarures before 
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named, bur juſtifiable by the rules of all 
Law and Conſcience. 

To whith 1 anſwer ( becauſe it ſeemerh 
material) that firſt it wuſt be granted, 
that choſe” Members ſo departing were 
Summored to tetutne to the Service of the 
Houſes, and their Anſwers ( eſpecially of 
divers of the Houſe of Peeres ) were to this 
purpoſe ; Thar by their dury of Allegiance 
they were bonnd to attend the K irgs Per- 
ian, or that they were commanded to ar- 
tend his Verſon, and rherefore they held 
themſelves excuſable, which was in effect 

a plaine deniall; divers of which Anſwers 
I have ſeene in print. Now it muſt needs be 
inferred from hence, and it plainely ap- 
peares to any man not devoid of reaſon, 
T har if there had been really any fuch dan+ 
ger or cauſe as is objected, they would 
have inſerted the ſame in their Anſwers, 
and ſo reaſonable and certaine an Argument 
of their innocency weuld not have been 
omitted 3 2s on the contrary , ſo high and 
rontumacious a defence would not have 
been returned , ſuch an affront and con- 
tempt of Jmflice that even a Couu of 
Pye-powders would not have ſuffered- 
Alſo fee their Anſwers what they are, 
their Allegiance is the ground of them, as 
if their atrendance on the Kings Perſon 

warranted them to doe injuſtice, to violate 

the Lawes of theſe Srarmes before named 

Is this their Allegiance to the Kirg ? Is nr 

the Subj*s Allegiance confired to the 

Lawes ? Is got the very Ecimology of — 

wor 
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word det ved from thence 2 Legian ia, quaſt Allegiance the 
2 abate, therefore their anſwers Ye 
not legall ,, as, alſo the ObjeQtion of being Their anſwer nog 
driven from the Partiameng frivolous, for legall, becauſe 
then they would have made uſe of it in they infringe che 
their anſwers. Further to queſtion the . Ke 4. 2 
word (Tumult) aforementioned, doe Tumult whe 
numbers of people with Petitions, no way 'ic K 
diſturbing the Peace make in Law a Tu- 
mult? Cermajnely no; likewiſe it ares 
by undeniable prooſe, that ſome of them 
were ſalkcited away from Parliament by 
Leuers, therefore the ſormet allegation 1s 
idle. 12 ö 
For the Kings abſence from the Patlia- 
ment, in hat condition @ ſtands, I will 
ofter j ou on oi the ancient Les of that 
pious Pringe Edward, Sir tatued the Cen- 
feſſor, whaſe, Lawes the Kg. o this Na» 
tion at their, Coronation ſweare ro obſerve 
and keep : the words are theſe rendred in 
Engliſh 3 The King ought to be preſent ar 
tys Parliament, unleſſe he be hindred by 
ſickneiſe, and then he ought to be ia the 
ſame T owne where the Parliament is beld, 
and his fickneiſe ought to be certified by 
iwelve Members of the Parliament, z 
Committee for that purpoſe of the Lords 
and Commons. Here appeates no cauſe of 
his abſence bur ſickneſſe juſtifiable, and of 
this he himſelſe is not the judge, it muſt 
be certihed as you have heard. W har, not 
perill of his life may ſome fay ? Is that no 
juſt cauſe of His abſence? You beate the 
Law, 1 have nothing to Gy to queſtions. 

C 2 It 
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named, bur juſtifhable by the rules of all 
La and Conſcience. 

To whieh I anſwer ( becauſe it (eemerh 
material) that firſt it wuſt be granted, 
that thoſe Members ſo departing were 
Summored to returne to the Service of the 
Houſes, and their Anſwers ( eſpecially of 
divers of the Houſe of Peeres ) were to this 
purpoſe ; Thar by their dury of Allegiance 
they were bonnt to attend the K wgs Per- 
hon, or that they were commanded to ar- 
read his Verſon, and rherefore they held 
themſelves excuſable, which was in effect 
a plaine deniall; divers of which Anſwers 
I have ſeene in print. Now it muſt needs be 
inferred from hence, and it plainely ap- 
peares to any man not devoid of reaſon, 
T har if there had been really any fuch dan- 
ger or cauſe as is objefted, they would 
have inſerted the ſame in their Anſwers, 
and fo reaſonable and certaine an Argument 
of their innocency would not have been 
omitted ʒ as on the contrary , ſo high and 
rontumacious a defence would not have 
been returned , ſuch an Front and con- 
tempt of juice that even a Couu of 
Pye-powders would not have ſuſſeted. 
Alſo fee their Anſwers what they ue, 
their Allegiance is the ground of them, as 
if their arrendance on the Kings Perſon 
warranted them to doe injuſtice, to violate 
the Lawes of theſe Stamtes before named 
Is this their Allegiance to the Kirg ! Is nr 
the Sub j ds Allegiance conſired to the 


Lawes ? Is got the very Ecimology of the 
word 
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word degived from thence ? Legiantia, qua Allegiance 
legs . therefore their anſwers Ye 
not Icgall, as, alſo the Obje ction of being Their anſwer nog 
driven. rom the Patliament frivolous, for legall, becauſe 
then. chey would have made uſe of it in they infringe the 
their anſwers. Further 0 queſtion the Hur 4. 
word (Tumult) aforementioned; doe Tumult what 
numbers of people wich Petitions, no way it 
diſturbing tbe Peace make Rn Tu- 
mult? Cerrajnely no; likewiſe it cs 
by undeniable prooſe, that ſome of chem 
were ſollicued away from Parliament by 
Leuers, therefore the former allegation s 
idle. a 1 

For che Kings abſence from the Patlia- 
mem, in hat condition @ ſtands, I will 
offer ʒ ou on oi the ancient Les of that 
pious Pringe Edward, Sirtatued the Cen- 
feſſor, whaſe, Lawes the Kg of this N- 
tion at theit Coronation ſweare to obſerve 
and keep : the words are theſe rendred in 
Engliſh 3 The King ought to be preſent ar 
tys Parliament, unleſſe he be hundred by 
ſickneiſe, and then he ought to be in the 
ſame I owne where the Parliament is beld, 
and his ſickneiſe ought to be ceriified by 
iwelve Members of the Patliament, z 
Committee for that purpoſe of the Lords 
and Commons. Here appeares no cauſe of 
his abſence bur ſickneſſe juſtifiable, and of 
this he himſelſe is not the judge, it muſt 
be certified as you have heard. W har, not 
perill of his life may ſome fay ? Is that no 
juſt cauſe of His abſence? You heare the 
Law, 1 have nothing to ſay to queſtions. 
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It ſcemes in thoſe dayes there were no fuch 
' unworthy and \di{honourable thonghrs in 
the mindes of men, a5 to doubt the ſecurity 
4 - of Parliaments unto the Repalt Perſon, 
ſimet in judemem of Law, if Tumuts or 
\- Diſord tes ink happen in the Colhmon- 
| thy Partipnenrs ate Beſt abſC to fup- 
.., pak them antroProtet hotk King and 
pepe from in and wrong: New Par- 
lamtns ire the tune of friftts, as they 
ate no te med j they are now Cotafres, 
when as youlee-forwerty they Were the 
onely curevs If A Difeafes tn the Body 
Pal irg, The- Ku formet'y not any 
where laſe bur here, now the King in His 
1.1 {Towne jexlgoment Gfeany where but here, 
2&1} ning fram cham s frown His every 3 when 


ens it isst pellchte de ſhotil# Hide any 
' 1591262 2" y her, aha ch he deſtreth Bur under 


xt vr 


14 we 


xt even Hen (peace and fecipity.) 

Be-nbr dreedved, Great Privce, neither 
fly them charput#khie you, not in % Ho- 
ſine nunter: The patliament follow you 
with hamble Dectararions and Petfrions for 
Peace, yon miſitke their Tweet Compella- 
tiuns i pur up your Sword into the Sheath, 
and. let 'Veace be in cur dwellings ud 
arnorght us. . 

L habe 2) Hue deviared,” © wilt tetutnt 
ufo my leit, ard 1 finde the King Yall 
altWent, 7 orwich ant img alt that Harh been 
ſpoken and 1h tying the fame. Indeed 
there i; a Stinxe in the time of Kirg Hen 
the ® 'via. ag. A N. cap. 21. by which in 
the Kung abitnce from Parliament, His 

Ailent 
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Aﬀent by his Letters Patents under the 
Grear Seale, hal be ſufficienr. 

Here it may bealledged, chat che Kings 005 N 
abſence from Parliament is warranted by FS 
this Scarute. : 

T anſwer ; This is nothing to make che Fol. 
ancient Law afore tecited ineffeQua!!, for 
his abſence here upon this Law flanderh as 
ir did before this Ad, not touched os 
medTed with by this AA, an{ thereſore ſick- 
neſſe continues till a cauſe of abſence of 
the Kings Perſon from his Parliament, and 
no other; and Here he might legally juſti- 
fie his abſence beftre this Stature he may 
ſtill doe the ſame, and no otherwaies, An 
although that the uſe now of [are times hath y of no ſorce 
been, that the firſt an Hast day of Parlia- againſt a lai, 
ment is ſuffr tent, yet thx is but uſe which . . 
is of no force againit a Law in being, as F 
conceive. Further, His Alent by this AR is 
limited, ir is onely ro Adds of Pari vnde ß 
and no other 2 ſent is warranted. Note alſo; 
that to di Caſſent to any matter ttanſ add 
in Patliamentzit giverh him no powrc at all | 
Thus yon er, the Kings abfence from his 7 — ording 
Parliament how it ſtands by the anciene „ 
Law, of which I hivean extra; as alfo %, 8-4 £546 
by latter Li you have heard likewiſe, the red 
abſence of the Members of the Houſes 
debated. 3 

Bur we will ( Argument! gracia admit 
their Allegation trac, that they were driven 
from the Service of the Pathament by Tu- 
mults and difofders, which no man wil! 

(the premiſes confidered ) ſuppoſe , yer 
C 3 the 
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the object ion is ſtill ſrivolous, who ſhall 
judge them innocent or tranſgreſſots of the 
Law, Hal not the Parliament ? yes verily, 
as it is maniſeſtiy proved by 1 former 
diſcourſe , fo that in the conſutation of 
this, we doe but like Syſphr e n woluere, 
labour in vaine with multiplicity of words 
to anſwer a meere falſe and nugatory ſug- 
geſtion. 

There is yer further oppoſition, and that 
is upon the Statute 6 H 8. before. named, 
That the penalty of that Law is bur loiſe of 
their wages in caſe any of the Members of 
the ſaid Houſe of Commons ſhall depart 
from the Service of the Hcuſe without 
leave of the Houſe accordingly as that AA 
hath appointed, and fo with loile of their 
wages upon the point that Statute is ſa- 


tis heil. 

To which 1 anſwer ; Pirſt, that Staute 
extenderh not to the Houſe of Peeres, ne i- 
ther doth it rake away rhe muld or penalty 
of any former Law or Statute made in that 
behalſe, but adderh a further puniſhmery 
to the crime, abrogateth no farmer Law; 
ſo that Fine, Imptiſonment, ard Arbitrary 
Cenſure continue ſtiſl in cheir force : and to 
conclude this point, they ate by one Sta- 
rure or the other, or by boch tranſgreſſors 
of the Law, ard liable to the judgement of 
that fupreme Judicatory. 

Another right of Parliament is the ſole 
tranſ· action of all matters even unto judge- 


ment uot ſubject to any debate ent tsjudic iall, nor tu aBy debae 
judicial g bt of it l. 


ment, 
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ment, or the Royall Aſſent ; the procee- 
dings of this High Court being not ſubject 
to any exrrajudiciall debate or cenſure of 
any other Court or Authority whatſoever, 
bur onely of it ſelſe, and within it ſelſe ha- 
ving ſupreme Authority and ſuriſdiction; 
and whereas I ſpake before of their power The tranading 
of preparing and tranF-atting a matters waters unto the 
unto the Royall Aſſent 3 I doe not intend Refill Aſene 
the royall aſſent Arbirrary , for the royall gg a0 end. 
aſſent canmun in Juſtice be denyed to any — 8 
Bills preferred by the wiſedome of Parlia- 
ment for the publike good; neither can any 
abſolute, negative voyce of the King in this Negative voice 
nature be any prerogative to him juſtly per- o Fretogane 
taining, although by a Proclamation, bea- 
ring date at Oxford, printed not long fince, 
his Majeſty claimeth an abſolure negative 
voyce in Parliament as his undonbred tight. 

And likewiſe in one of his Declarations 
he juſtifieth it as his right for this reaſon, 
That if he ſhould orely have à negarwe 
voyce in Parliament, in matrers of Grace 
and Favour, and not in matters of rightand 
Juſtice, then marters of grace and favour 
would ſoone be brought within the com- 
paiſe of right and juſtice, if che Parliament 
ſhill fo declare them, they would ſoone in- 
tereſt the Republike in them alſo, and ſo 
exclude him from any negavive voyce at all. 

To anſwer this 1 need fay no more but <4 
this , That theſe are thoughts diſhonoura- Muters of tight 
be of a Par iament, to make the head and 2"d Juſti e, and 
fountaine of Juſtice a receprory of ſuch nl Cs 
impure Rreames 25 theſe (injury and in- Acne 
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juſtice ) heſides theſe matters are in Law 
plainely and perfpicuouſly differencec in 
the one, vn. matters of Right and Juſtice, 
the whole Kingdome is concerned, not fo 
inthe other as being private or particular 
in their nature, as Bills of Natwrali7ation, 
Indenization, grant of Franchiſes, or privi- 
ledges to Corporations or private perſons, 
penerall pardons or particular, for though 
the word generall be here uſed, yer it ope · 
rates, but eſpecially it extends onely to 
particular perſons without you will make all 
the K ingdome delinquents unto Juſtice 3 
it includes tene ra ſmgulorum at the inaſt, not 
ſingula generam And fo in Law divers Sta- 
tutes ate called generall Statuics, of which 
the Judges ate bound by Law to take notice 
of without ſpeciall pleading, and yer the 
Vublique or the whole Kingdome are nor 
concerned in them. For my part | ſhall nee. 
to ſay little herein, becaufe it harn been 
formerly handled by others; alſo I rake 
itrobea truth as cleare as the noone day, 
that upon this Structure all Arhirrary Go- 
vernment is founded and maintained, which 
poſition ſtandeth not with a mixt and Po- 
livique Government, as this of our Nation 
is, but with a Monatchicall, where the will 
and pleaſure of the Prince is a Law, as 1s 
known ſufficiently to the learre.l. 

Bur a little ro examine this particular, 
and ler us looke into the proceedings of in- 
ſcriour Courts ; Hath he chere any negative 
voyce / Ir appeareth he is fo farre from 
having any negative voyce, that he hath 
rg 
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pe Vote at all, bur the voyce of the Faw 

pronoanced by the mourhes of the diſpen- 

ſers thereof, the reveren4{ ſudges is that 

which oblieeth bath King an peop'e, act - 

ther can ir be difanulied. by any verbal 

Command of the Kim, or any other cxtia· 

judiciall way ,»although under be Great 

Scale of England, although the ſucdgement 

be apart the King lumie ie Nay furcher, 

I conceine the Law - exercifſerth a coerfive 

power over all pertons Without exceptions 

the K ing as well az the people, ſurely then 

the King hath no voyte negative, yea, the 

compuliary proceedings were the fame 

anciently, though now di ſuſed; that is to 

fay, Wirius iſhed forth againit the King as 

againſt the Subject: t have ſeene good A 

thoriry in print. that the forme of the.W rir 

in the times of Henry the 1. or thereabours 

as I remember was thus : Precipe & enrico 

Reet, Cc. the power of the | aw was here 

ſupreme but of late times, it is now by way 

of Perition if che Sum be againit the Kings 

Servants or incumbent, 23 in a Cate rmye- 

dit, or the like, if jndgemert be once pi- 

ven (av it is uſuall ) the Kings righr 15 

bound, and you fre withall iris by Wii 

in that Cale ; now if. Judgement be given, ſudee nent 
ſarely even at this dy the [Judgement is HD et the Klag 
iUnſory, for every Jucigement in it garure þy the p apy 

Is an Attcompullary, Et judiciun return s and withs 
rnvitum, as the Lawyers lay ; for execntion © OE» 
may be demanded upon thi Judgemers, 

and cannot in Juſtice be denyed 4 though 

againſt the King. Theſe things thus pre. 
mike! 
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miſed [doe reiterate my former queſtion, 

where is now the Kings negative voyce ; 

_ Curely in inſeriout Courts he hath no veyce 

at all; cone we then to the right Coutt 

of Parliament, Huh he it there without 

doubt he hath it not. It is an Opinion ex- 

ployded by all good mes, unſound and 

The reaſon why roten at the root i we bur open itz for if he 


the negative © Hath ancgative voyce the Government is 


ET meerely Arbyrrary ; inferiour Camrts may 


goverment, 


2 while be refreſhed herewith , but the 
fountaine will ſoone dry up, and what 
then will become of the rivilets ? If this 
may be defended De Jure to be done, that 
the King may deny his Aſſent to rwenty 
Bills —— unto him by the wiſedome 
of his Parliament for the Publike good, 
there will fall owwa torall defed of Juſtice 
in a ſhort time, withour God incline the 
hearts of Princes miraculouſly. And this 
a tmitted, how would ir ler looſe the reine: 
of Government? for if there were no ſup· 
plement of new Lawes , the old Lawes 
would ſoore expire, diſeaſes breeding in 
the Body Politique, even as in the narurall, 
requiring new Lawes, rhe miniſtration of 
new deviſed remedies to ſuppreſſe the 
miſchicfe, the which the Art of man can- 
nor cure or prevent by proviſion of old 
Lawes ; therefore for this very reaſon the 
Kings negative voyce is inconfitent with 
Governmert- Further, to what end is the 
Oarh ſo ſolemnly rendred and taken by the 
Kings of this Nrion at cheir Coronations ? 
I; ir merely ſuperfiuo43, or is he bound 

now 
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now, ard is he preſently lcoſed in his pra- 

Qiſe ard govern.ent? How doth his ne: The KingO&h 
gative vayce in Pariiamert an this Oath at his Ivauguras 
land togeibet, in which Oath he ſweares —— _ 
to confire thoſe Lawes, Qu ug ele- „. 
ferit, which his people ſhall ( huſe, the tiue f 

ſence ard — of the words extending CE 
onely to ftugure 1 awes, 10 be choſen by the Oach explameds - 
people, g5 take it cleare without all quc- 

ſtion, tor. to | awes already efiablithed 

precedent branches of this Oath doe te- 

late, elſe there wuſt be a Tautology, which 

in an Qath penned with ſuch wiſcdome 

and del:berariun we muſt rot come ve ; 

The word ( Cenſurtudines ) jovned with Object. 

the words of i}1s Lranc h of the Oath, ob» 

jeded by his Majeſty in ore of his Decla- 

rations, platnely to intend this L ranch of 

precedent Lawes onely, for Cuſtores (an- 

not commence at this. day 3.45 a word of 

large ferce in | aw, for Re ts and Services Sol 

Cue to the Lord are calkd Comes; be (Mercbandifes ) 
ſides, this wid ( Conſuernudiies ) in — — 
very Oath ꝓlaincly pointerh our ! awes and, a 7 — 
Statutes, Franchiſes ard I iberties : for, ine A1 
bavethe Kirgs of this Realme granted Cu- taken for Stance 
ſtomes in this ſerce to il tir gcop e! as are EW. as Centre 
the words of ore branch of this Oath, they seg, ase. 
careor be Cuſtomes, and yet Fave ſuch Nui edit. ( 
denomination even at their very com- Ate . & 
mencemert as theſe wonds report, but of 
this enough. 

Now the people here inter ded in this 

Oath are the High Coutt of Parliawent, 
for whe an the people make eleftion of 
wholſome 
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The Commoys Wholſome Lawes for themſelves but here, 
are there pry where they are repreſentarively afſembled ? 
—— bor no legall Aſſembly or Convention torims 
perſonally lo, pop can any Hiſtory record, ot anriquiry 

Vthat : a , 
15 the reaſon a Of this Nation ever mention, hut this con- 
Peere may make vention of Parliament. I will ſay no more, 
a Proxy, not the ih a truth ſo cleere, to every capacity plaine 

. int obvious ; but people diſ-affefted cla- 
mour much, and ay, How can this be, fince 
the Kings dignity is above all Law, his pre- 
ſence ſuſpends the Law, and farely if he 
may ſuſpend the Law by his preſence, and 
that a Law already made , and in being, 
then ſurely he may deny efficacy or force 
ro any Law not in being by an explicite 
Act or deniall of Aſſent; for the former 
caſe is but implicire, and for prooſe of this 

Obje dt. they may object rhat ancient Caſe of Law, 
Thar a Villaine, in whom his Lord hath 
boch in perſon and eftare, the inheritance, 
the abſoture and free diſpoſition of him by 
Law, ſo he doth not maihem him, if in che 
preſence of rhe King heis a free man, he 
cannot be ſeiſed by his Lord, but it is for 
the ti me an Enfranchiſement. 

Sol. To which I anſwer, that this Ciſe is 
ancient, and the Law in this particular is 
antiquated, not abrogated ; howſocver it 
is pertinent to out preſent purpoſe : | ſay 
this Caſe ſtands upon its particular reaſon, 
for the Kings preſence is a ſufficient Prote- 
Aion in favour of liberty againit the Lord, 
who doth not agere civiliter againſt his 

Villaine, that is to ay, claime him in a 
conrſe of Juſtice, for then if he proceed 


in 
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in a judiciall way, where the power and The Kings pres 
authority of rhe Law appeates, as he may, ſence no Pfote. 
then I conceive the Kings preſence is ng Aton againſt the 
Protec, bur ir is like the caſe of a man Tree fc. 
upon an Execution awarded againſt himy © f 
who flyeth into the Kings preſence upon. a 
Capi al ſarisfaciendim diiecied to the She- 
rifle ; for in ant Caſe T rake jr, the Lay 18 
blade, the Sheriffe mul} wuh the pawer 
of the Covory (if 'needfull } apprebend * 
him, and if he reriyhe;the eſpeciall mamet 
umo the Court without, executing the 2 
Writ, the. ferurne of the Writ in this caſe 
is not and if the party eſcape, the 
Sheriff if Unec to an Aﬀtion ar the Suit 
of the 882 damnihed thereby. 

Thus I have done with thie particular, I 
meane the nepative voice, and if there 
no toerfive power t15.reftific the abuſe of 
Authority Real. as Toive would have ir, 
yet it remains Nill a tranfgrefſion from the 
rule of Truth and Juſtice, and that is all 
that I defire at this time to piove If there 
te no limits fot the impetuoij waves of the 
proud Ocean, God hath appoimed the 
Sands to ſtand up, and thoake them. Loe 
here God nd Natute againſt exorbirant; 
power, bi ofthis ſufficient, There yet re- 
maineth the aſt part | of ibis Priviledge 
afore mthrioned a litt'c ro be ſpoken of, | 
viz. 'Thay the proceedings of this High 71 proceedings 
Court ate not ſubject to any extrajudicial — wick 
cenſure or det ate, Wherein I will briefly. the proceedi 
parallel this with the proceedings in infer of inſcricur 
our Counts, whete you ſhall „ that curu. 

they 


| 
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they art not ſa much as to be perarded or 
ayes by 105 vert all command. of the 
ng, their judg 9 binding all, untill 

Aeg courſe reverſed;no man, o not the 
7 Himſelſe atthorized | to queſtion, 
mach lene We Ac in any. extra» 


ind - 
neon 


The King cannot Te. K ing Nerat Warrant the abſeH of 


recard Jultice any that in his ſervice, eithet b apy ver- 

but in « legall baff, or Cerrificate by Letrer to the 
. of Juſtice, hit 00 twiſt be race 20 b by 
Vrir uhder Seile ot EET J * 
turne to 4 del. aur, x cannot Fur Ji ice 
bun in a lepall Way And what, is extra- 

jpdicjaltd c Ecniure, but raid 

&f Juſtice. 17 1 Sper, by Ly 2 
the Kirg, he tmr cam ys judge 
ment in mend e | way before him- 
ſelſe, bur ir inwit he Tr to, cenſure or 
debate in At by Wide Errour 
An offence com; Ot the like; I reed ay no more for the 
mitted in the proofe of this. I will preſent you wich the 
preſe'ce of a prear Majeſty thar doth attend the adwini- 
__ 4 Juſtice, Riration of Juſtice, and that is this; An 
225 Offence committed in the preſence, of a 
the preſence of Cotirt of Juſtice, is a greatet Crime and 
the King, more Capital then in the preſence of the 
King; tilling de Clancellor or. Judge of 
either Bench doing his o ce is High Itea- 
ſon, by the expteiſe words of 2g. E. 3- not 
ſo, if from the Bench, chongh in preſence 
of rhe King, ep any man in Weſtminſter 
Hall in preſence of the Count of, Juſtice, 
is the loſſe of 4 mans right hand, and his 
goods 
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gods and chatte!s, not fo in the Pallace or 
preſence of the King, unleile blood ſhed 
enſue upon it, and that is (peciatly by Su 
ture, tot by common Law; but becauſe 2 


have touched upon this before, 1 will te- 


turne to the diſcourſe intended. 

It is manifeſt, that the Law is the ſquare 
and rule by which both King and people 
are direded, and regulated in inferiout 
Couns z What ſha'l we then ſay to the 
high Court of Parliament, in compatifon of 
which, all other Courts are bur Tagan 
viburna cupreſſo , like ſhrubs to the lofty 
Cypicfic or Cedar, from whoſe fulnefſe and 
abundance all other Courts receive even 
their power and authority. 1 

There is an enemy at hand, a firong ob- 
jection, and that is, that this is no Farlia- 
ment, have no pleritude of power 
without the K ing, and the reſt ofthe Lords 
and Commons now abſent, and by this they 
thinke 10 invalide all that hath been for- 
merly ſpoken. 

To which I anſwer, That firſt the Parlia- 
mem muſt be admitted to be a Court of 
Juſtice, without the K ings Perſonall pre- 
lence, his legall preſence beirg inſeparable 
from this Court, like as from all his 
Courts of Juſtice z aud the contrary I ſup · 
roſe no man that is rational! will affirme. 
Further, I coneeive in inſetiour Cours his 
perſopall preſence is againſt I aw in point 
of Judgement in any mattet between the 
Kirg and his people, for then the King 
mould be Judge in his one Cauſe, con- 
mary 


Object. 


30l. 


| 
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Minifteriall or Ny to the rule & Law, which ſairh, 
judiciall As not . Thas the K ings chagot doe any Act mim- 
incident to the iall va/himſe lic; 24 to rake a Rccam- 
Regall dignity- pro (ernrirate hu, the like, mach 
oa doc any Ad judicial berwixt himſelſe 
and his peos ſe ʒ ta not onely fo, but he 
might ſu in one Collie; aal reverſe a judge 
met given againft himſelfe in :anorher 
Gonzt\,: which how - injurious this fame 
whit be unto the Yubget,' how dghonou- 
rourable and ſcandalous to the Corte of 
Jufber, I ſuppoſe the weakeſt capaciry <brth 
mppechdad}'Thevdfbre rhe wiſedomes of 
the e harh appomnet! che ge and bear 
ned mm, bring i e to adminiſter Ju- 
ſtice inliffetently bewixt the King” 1 
his % e And the Opinion of ' Fineaux 


Court of F. Le 
F. g. Ort, 


of Juſtice time ehietd Juſtice imthe time of Kin Hemy 


on: of mne, ind theo, hu aft actminiſtration 7 Jaſtice 
Mig: (7,0. wagat firſt m the Ce, is to be under 
— — Sree hene wth thi. dnia ton, it was nad in 
the Court of c tet eg perien? adiro-rhe daipentanon 
it did only tertie Of it, but it was in the regall Miniſters os 
it in e rt epd, and ſo might be aid to bo in 
* Se tm rere. according do the rule of Law; 
ere gu ve u feen per tip fade! e vides 
w, but 3 2: H (o in wfenarr Courts, the faire la 
pen. 1 mined ſwavingchar hight Corr of Far- 
tics 17 ehe wil, rhe prafiice and. courſe of 
* hr Cent ſh werh plainely, that they are 
3 2 Kn 4 tuſtices wirhourt the perſonal! 
Srl 4-1 i ec King Wuveſſe their vor · 
roi dperens wen in infec our 

Nun, Une Meral Parents Memo 

mee. «tact by the King,and nun _ 

4 mim 
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might here be remembred. I have heard it 
formerly objected, chat the Houſe of Com- 
mons could not take a Recognizance Pro 
ſecuritate paris of themſelves, bur it was al- 
waies tranſmitted to the Lords, therefore 
this Houſe was no Court of Juſtice, for this 
is incident to every Court of Juſtice that 
is, of Record; yea a Commilt.oner of 0ter 
and Terminer, may take a Recognizans as it 
ſeemerh,and for prooſe the Caſe in the 1 . 
the 7. 19, 20. is urged, for there it is ex- 
preſly ſaid, That the tranſcript of a Wrir 
of Error upon an erronious Judgement in 
the Kings Bench ſhall be brought into the 
Houſe of Peeres, Et per Dommos tantum, & 
non per communitatem aſſignabirur ſeneſchallus 
qui cum Dominis ſpirimualibis Gy temporalt- 
bus per concilnon Fuſticiar procedet ad erro- 
rem corrigendum. Hence it ſeemeth that the 
Houſe of Commons of it ſelſe cannot exa- 
mine any Judgement in inferiour Courts, 
and therefore ſhould ſeeme ro be no di- 
tin Courr of Juſtice of it ſelfe. As alſs 
that the Houſe of Commons confidered in 
relation to that joynt power of Judicarure, 
that it hath wich the Houſe of Lords, can- 
not take a Recognizans as is before obje- 
Qed, for ſo it may ſeeme to be implyed by 
this Caſe. 

I anſwer , becauſe the weight of this 
objetion ſeemerh great, that this Caſe 
may be admitted for Law, and yet the 
power of that High Court of the Houſe of 
Commons no whit diminiſhed ; for this 
Caſe muſt be intended of their joynt and 

D entire 
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Courts of Juſtice entire power of Judicarure, for otherwiſe 
have no imme- the Houſe of Lords could take no imme- 
diate £ognizance diate cognizance or knowledge of the pro- 
of cach others , 

pro.ecdngs, but ceedings of the Houſe of Commons, nor 
they mult be cer e cover /o the Houſe of Commons of rhe 
tified here and proceedings of the Houſe of Peeres, but 
that in a legall their proceedings ought to be legally cer- 
WAY. tifed, and by the words in this Record 
Certificate m- 1 , , 

Les no imme- u m ſee it was done, in relation to that 
= cognirans, Joynr power, for the words are, Per Domi. 
not tamum & non per communitatem,Cyc. Here 
the Commonalty mult plainely be intended 
as member or part of that High Court, ot 
othetwiſe the words were meerely nugato- 
ry; for what need this reſttiction if the 
Hauſe of Commons were not conjoyned 
with the Lords in entercourſe of Juſtice, 
but were a diſtin Court and ſeveral! from 
the Houſe of Peeres; it were as much as if 
the Kings Beanch ſhould be reſtrained 
from having any immediate JuriſdiQtion or 
Cognizans in matters pertaining to the 
Common Pleas, a thing ridiculous and 
ſuperfluous, ſeeing by Law they are meere 
eſtranged from any knowledge in this na- 
tute of any proceedings of each othet in- 
rerlocnrory , untill judgement given, and 
then it muſt legally be broupht before 
them; ſo that this Caſe is clearely meant of 
their joynt power, wherein by cuſtome ( as 
ſaith Sir Edward Cooke ) rhe Lords only 
proceed to reverſe or affirme any Judge- 
ment upon etrour, no whit diminiſhing rhe 
Power ard Authority of the Houle of 
Commons by this, for divers marters may 


ut iſdict ion of 
Courts, 
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by cuſtome be ſeveralfy zanſ-afted by +...c.aion by 

Perſons having the ſame power and autho- one done, by all 

ritYs and yer ney are in Law tranatted repreſentative: 
y all the Members or es of that * 

Court repreſentative. Bur — not but 3 

the tranſcript of any Judgement in the tormerly is tu be 

K ings Bench may be commanded, and that underſtood, vu. 

egally too into the Houſe of Commons,and — — 

that they may proceed thereupon either to (; — 

affirme or reverſe the Judgement, and that 

by the power of that high ( ourt, as a ſeve- 

tall and diſtin Court of Juſtice from the 

Houſe of Peeres,8 this Caſe before remem- 

bred to be good Law notwirhſtanding, but 

« thi I leave to the learned. The Houle of 

Now concerning the Recognizance be- Common may 
fore touched, there is nothing expreſſed or take a Recogni- 


implyed in this Caſe, but that the Houſe of e 252 ditticd 


Commons, a8 3 ſevetall and diſtin Court conrt of Juſtice, 


of Juſtice of ir ſelſe may rake a Recogni- 
trance, there is no queſtion of that, for 
every Court of Record have that power 
unqueſtionably, yea, derivative — 
from (Courts oi Juſtice, as Commiſſione rs uf 
Oier and Ieminer are inveſted with this The Houſe af 
Authority. Further, the Houſe of Commons a Races, 
confidered in relation to their joynt peWetg zauce according 
may take a Recognizance, for ſo ſaith — to their jopbt 
authority, that re verend Judge Brooke, in power 
abridging the aid Caſe of 1 HM. 7. before 
cired, Viderur quod tout un are his very 
words ; beſides, if there hath no ſuch pra- 
Aiſe been or uſed in the Houſe of Commons, 
that iy no proofe, it is no argument from a 
mon eſſe ro a non poſſe 3 an hundred preſidents 

D 2 Sud 
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Sub filentio make not a Law, it was never 
yet upon comeſtation ſo determined, but of 
this fufficiem.ThusI hope I have cleared this 
falſe aſperfion, it plainely appearing that 
they are a High and Supreme Court of Ju- 
ſlice, joyntliy and ſeverally without the 

K ings perſonall preſence. 
The Aſſembly az I here ha th of late been an Anti-parlia- 
| Oxford no Part- ment( for ſo I may terme it) eredted at 
|| liament, Oxford, whereby they had thought to have 
weakened the power of rhis Parliament, 
by Voting their proceedings ag traiterous 
and illegall ; but alas theſe are poore ſhifrs 
and evaſions, ſeeing there is an Ad, unto 
which they themſelves this very Scffon 
have atſented ; by which it appeares, this 
Parliament cannot be held, proroged, ot 
adjournied elſewhere without the conſent 
of both Houſes of Parliament now afſemb- 
led ; ſo chat this Ailſembly at Oxf#rd is no 
Parliament, and con equentiy their pro- 
ceedings a meere nulliry in judgement of 
Law, and withall ſubje& ro ſevere Cenfure, 
in they have aſſumed ro themſelves 
the Supreme Authoriry of the Kingdome 
withour any warrant of Law ſo to doe: 
and that (purious generation of Baſtards, or 
illegitimate Children, which ſeeke to ſever 
and uwide the Power and Authority of this 
High Court, by affirming any legal! pre- 
ſence of this Aﬀembly elſewhere ; the 
wiſe Salomons of this Parliament will in 
their due time bring to condigne puniſh» 

ment. 

Well then, they being in — 


een is 


' 
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and a high Court of Juſtice without the raferiour Courts 
_ perſonal! preſence, what queſtion may command 
can be made oftheir power, even as a Court Toſſe commer, 
of Juſtice to conſtraine and compel! all 
-perſons, yea even by force of Armes, ro 
ſubmir to their ſupreme Aurhoriry; and in 
caſe of refiſtance, if inferiour Courts may 
command Poſe Comitat us th execute their 
Proceffes and Injunctions, as it is manifeſt 
they may, for in one common Caſe of 
Replevin from the Court of Common Pleas, 
the Sheriffe of the County as Miniſter to 
the Court of Juſtice, if the party that hath 
taken a Diftreiſe carry the ſame to a Fort 
or Caſtle, to the end ic may not be re- 
plevied, he may command the power of 
the County to attend him, and abare that 
Fortlet or Caſtle in caſe of refiſtance, deli- 
vering by Replevin the Cattell to the o- 
ner. Surely then the Parliament in caſc 
their Power be contemned and diſobeyed, 
may command Poſſe Regni, and nor onely 
Poſſe cmi tatus, to bring all perſons tebelli- 
ous unto the Juſtice of that High Courr, 
there to receive according ro their merits, 
And ths is the caſe ofthis preſent Parlia- 
ment ( as | rake it ) who have legally Sum- 
moned the Members of both Houſes now 
abſent, to arrend the Service of che Houſes, 
and they have not appeared, bur abſolure- 
ly refuſed ro obey the Summons, Proceſſe, 
and Power of that Court; which for my 
part, What offence it is, and where Cenſu- 
table. I leave it to the world to judge up- 


on, whit hath been formerly ſpoken, there 
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being no abſolute caſe of necefbty ro plead 
RE abſence ( as 1 could ever yer per- 
ccive ) and the Lawes and Statutes of this 
Kealme being peremprory in the mul d and 
penalty thereof. 

Now peradventure it is neceiſaty to 
know in what the Royall Aſſent Perſonal'y 
or Repreſentative is required, and that 13 
plaine, in enadti any 1 aw or Starme to 
make it perpetuall ro oblige the people ; 1 
conceive the Royall Aſſent muſt precede, 
yet the Royall Aſſent carnot in Juſtice be 
denied, neither with a Le AH ſuſ- 
pended, unleſſe farisfattory reaſors be gi- 
ven for the ſame unto the Parliament, tor 
the publike good, a5 alſo the confirmation 
of them is no aft of tranſcenders grace, bur 
of right and Juſtice, as hath been formerly 
ſpoken. 8 

Nay further, it maſt be grarted thit as 
inc idem to this great Court, they may 
make Ordinances to binde the people, 
Sedeme Parl.amento withour any royall 
ailent, unto which Ordinances, altho gh 
not grounded upon the pofuive Lawes of 
this K ingdome, rhe people ought to yeeld 
obedience as well as ro the Ordinances, 
Orders, and interlocutory Judgements in 
other Courts of Juſiice, unrill de finitive ot 
hnall Judgement, which is for the moſt 
part in lena curia when the Court is fall, 
but that other power is uſed, although but 
part of the Court be then fitting, and bind- 
«th all perſons untill finall Judgement; it 
is alſo plaine, that in other Courts their 
Orders, 


a _—_ a a a w_ + 0 aA XA cm £4 


(39) 


Orders, Ordinances, and interlocutory Or dinaeces 
Judgementrs ate not grounded alwaies upon binding though 
the poſirive Laws,but upan inte tvenient N not gr unde 
cidents,arifing upon dnater iall citcumſtances aon the polt- 
of time, place, or other emergent cauſcs, Lawe- 
which Orders ate held by the Sages of the 

Law agreeable unto equity and Juſtice, al- 

though no ex pteſſe Law ro warrant the 

ſame. In Chancery many crotſe Orders, 

the one ro the other in a cauſe there depen- 

ding, yea almoR ſeeming corttadictory, yet 

in Law and conſcience juſtiſtable; and he 

that mall diiobey thoſe Orders is accoun- 

ted a teb l unto the Law, the King, and 

his royall Goverment , as appearerh by Lieifliion of 
the Writ of Rebel ion uſually in thoſe cales — title Þ : 
tiſuing , and Sir Edward Colg att th, this liument, "OY 
power of Ordinance artiently pertaining to 

this high Court of Parlizment. 


And 1 know nor but they may proceed 4,,p 
to definitive Judgement in Cauſes not- Partiamens 0 
withſtanding any thing that beth been for- proceed unto 
merly ſpoken, if any Members of the Hou- Hnall Juigement 
ſes, who are by Law Judges of this high in of wilfull 


Cut, ſhall refuſe ro diſcharge rhe truſt THY 


committed unto them, as the caſe now is, thi, Cone oral 
and wilfully by abſence or delinquency leid with this 
make the nielves uncapable and unworthy power in fer: 
of that great ſervice, for then 1 conceive it . 
clecre that the Court is full in Jadgement TY 
of Law with our them ; and unacr favour, 2 withour 
there is no Law in point, but the remaining, thoſe Judges 
Judges may proceed by the ſame aurho- which arc W. 
rity. For to examine a little the courſe of f aview, 
* Courts of Law, if any one or 

7 4 t Mo 


No judiciall bat 
miniſteriall a8; 
by law tranſ- 


ated 2 by Court, and fo the Cauſe there depending, 
any one Judge no doubt the remainirg Judge; may judi- 


in ioferiour 
Cortes. vid, 
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two of the Judges of the Kings Bench, or 
Common Pleas, ſhall obſtinately recede 
from that Court, ang deny his attendance 
there for the publike, ſhall not the cefidue 
of the Judges tranſact all matters there de- 
pending Cerrainely they may, and further 
they ought ſo ro doe. And although for 
conveniency or conformity, or to the end 
the Judgement may be the more unqueſtio- 
nable being confirmed by the grearer num- 
ber, the weighty matters are àgitated and 
determined in Plena cu ia for the moſt part, 
yer I rake it cleere in caſe of abſence, eſpe - 
cially wilfu!l or obſtinate, the remaining 
Court may debate and finally ſentence all 
matters incident to their juriſdiftion. In- 
deed in ſome particular caſes, the chieſe 
Juſtice or Judge hath formerly had the 
ſole power as concerning Writs of Errour, 
viz. that the warrant for the iffuing out 
the W rit of Errour to the Chancery ought 
to be under the Teſte of the chieſe Juſtice 
ol the Kings Bench, but that Caſe or any 
of the like nature I conceive are only mini- 
ſteriall ; but if a Wrir be once returned in 


cially heare and determine. Now if ſo in 
theſe lower Courts, we cannot dif afhrme 
the ſame in this eminent Tribunall the Par- 
liament, the Court beirg the moddell and 
parrerne of all cther Courts, the Gnomon 
that points out the courſe of the Sunne, the 
courſe of Juſtice and equity to all the other 
Courts, there bzirg no brigluneſſe or wo 
0 


(41) 


of Juſtice in inferiour Courts, bur refide® 
more fully and more aboundantly in that 
high Court of Parliament 

So thut I conclude, the Parliamene may 
wake Ordinances, Orders, give Judge 
ment and Serterce dehnitively in all mat 
ters whatſoever, withour the Kings pero 
nall preſence, or any of the Members of 
either Houſes, their abſence being fuch as 
is formerly declared, and that ypon thi 
reaſon of I aw in theſe tiv lets of Tuftire, 
their larticude of power, and the ſupcriarivs 
authority conſidered in themſelves and in 
their courſe of preceedirgs, being nor (© 
much as wrended ro be here wentioned, 
bur onely by way of compariſon or re- 
ſemblance of the | aw in inferiour Conrrs, 
to make things more conſpicuous, ror any 
waies to diſhenour this Court, as if m 
ſhould emendicare juſtit / am, begge or bor- 
row the rules of Juſtice from 1ferionr 
Court:, who ar bur targuam arr Ale, like 
handmaids to this I ady ard Quecuc ot 
Juſtice 3 a+ alſo lt is done c intentione to 
inſotme vulgar capacities per 1011074 nab, 
by thirgs even {ubjc@ unto ſence, to the end 
they micht ( it potlibſe) be ſatisfied 

I ſhou!d now cracr irto the proofe of 
the violation uf this priviledęe, a moſt for- 
gotten by this digrettion, nan ety the rrant- 
attirg — belorging unto this Ingh 
Courr, by the new ct ct and peter ded Par- 
lament at Oxf9: a greater violation inthi; 
parricular, then if any inferiour Courr of 
Juſtice in this Klone kad affirre.! or 


arr. gaice 


The Aſſembly 


even in their 
Scſhoas m ich 
more in their 
proceedings - 
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arrogared this authority, becauſe this 
at Oxford unwar. Ailembly at Oxford have nt fo much 


rantable by law as any colour 


of Law ro warrant 
even their Seſſion, much lefſe their pro- 
ceeding;; the matters there tranſ-afted 
and adjudged in derogation and diſhonour 
of this high Court, being ſo many and nu- 
merous ; as alſo the extrajudiciall arraigne- 
ment of the Votes and proceedings of this 
Parliament, bur I thinke it is manifeſt to all 
the world, and no man ignorant thereof. 
The many and weighry Remonſtrances, 
Declarations, and Ordinances of this high 
Court dee ared, and pronounced mi and 
void at Oxford and elſewhere, by Declara- 
tions of his Mij-ſty extrajudicially framed. 
Much might be ſpoken herein with much 
ſorrow, and peradvenrure not without of- 
fence, — wa will defiſt, and cloſe up 
my meditations on this particular, proteſting 
nothing bur the delivery of the truth with 
meekeneiſe and mode ration; ard my ſoule 
is full of heavineiſe and lamentarion, that 
ever ſo unhappy an occaſion ſhould be mi- 
niſtred, | cſe:ching God (if it may ſtand 
with his Will and Pleaſure ) to heale a'l 
our wounds, and ta reconcile all dideten- 
ces with peace. 

There is another right of Parliament yer 
behinde,which requires me not ro be ſilent, 
as being of all one of the chieſeſtʒ by breach 
of which, the Sword is gone through our 
Land, Armies of iren have been raiſed, 
whereby nor only violation of Lawes, 
Righ's,and Juſtice, but even the deſtr uftion 
ot 
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of all is at hand. unleſſe God in his mercy 

prevent it In briefe, we have ſeene great 
forces raiſed and maintained by the king, 

Without any Law or authority ro Warrant 
the ſame, being (as I ſuppoſe) misinformed 

and unadviſed herein, it being direflly the pnieiledee 
againſt; the right and power of Parliament ,, ;\ghe of Lat- 
which is this ; That no Armies of men can lament. 

he raiſed by the king, ot any ſi bord inate 

authority under him, but as the poſit we 

Law hath preſcribed, unleſſe by confent of 

Parliament. And here peradvenrure it will 

be expefted I ſhould ſpeake of the Militia The Milrre ab- 
of the Kingdome , as being 2 watter at lolute ur — 
this time of the higheſt concernement, but e 
will referre it to a diſtindt debate by it 

ſelſe, as you ſhall perceive hereaſter in this 

diſcaurſe 3; and here onely that part of the The M. ite pos 
Militia that hath relation to the poſitive firiveor by the 
Lawes, I will open wnro vou, and ſhew 5. 1 Law 
you even here the tranſgreti-on of the ] aw Oe 
poſitive, it being ror onely againſt the 

ancient Law of the Land , bur Ik cwiſe 

againſt a Stamme, unto which bis Maj ſty 

hah given his Aſſent this very Sc ons of 

Parliament. 

The ancient | aw of this Land is ment io 

ned in the Preamble of this Srature, viz. 

Thar none is compel able to goe our of his 

Shire to the K ings warts unlette ir be in caie 

of neceſſity, of ſudden cammir g in of ſitange 

enem:es into this I ard, as ſome Sratures 

recite the Common Law ;, and other Sta- 

cures - our the word ( necelgity ) in the 

refs Wie Common Law, but it is not 
ut, dt 
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at all mareriall, as you ſhall ſee hereafter. 
An Ad for the The body of this Statute is for the releefe 
—— ire- of Ireland againſt thoſe Popiſh Rebells, who 
in a ſhort time have made a populous and 
rich Kingdome even almoſt deſolare. You 
have heard the Common Law, which was 
to ſecure the Kingdome in caſe a Parlia- 
ment could nor ſo ſpeedily be called for 
the defence thereof; bur it is plaine, that 
( Of neceſſity ) hereby is intended, that no man is compel- 
ſome StaruiGd te- Ahle to ſerve the King in his warres, againſt 
cite the Common - 

Law thus, others the repreſentative Body thereof, for that 
my is not for the defence of the Land, but for 
the ruine thereof, they being in no caſe 
to be conceived enemies unto the King, or 
the Realme, bur as the ſupporters, pillars, 
and maintainers of all juſtice, and peace in 

this Commom wealth. 
— Comnon lt appeateth by this Law likewiſe, that 
— — Reeny none ate compellable to goe out of their 
Militie nnd, Shizes to the Warres, although a ſuddaine 
eth enely to incurſion of ſtrange enemies, bur onely 
Tenures or Coa- thoſe whick are bound by Tenure or Con- 
a is, tract, and char none ethers can be forced 
ro * the King in his warres, unleſſe by 
grant of Parliament; and this ap peateth 
— —— evidertly by the Statute of 4. of 2 4- 13. 

ancheiter ſe.⸗ 

ing dowae an # very Weighty and worthy Aft for our 
Able for land. purpoſe, for that Statute teciteth and con- 
and goods, and firmeth all rhe Statutes formerly touching 
hat without re- this particular, as namely, 1 E. 3. f. 18. E. 
1 3- 25. E. z. which ſaid Statutes retire the 
now not in force, ancient Common Law; and this Statute 
Vid . with the others are but declarars q the 
Common Law, ſo that open teſttnc- — 
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this Statute, you open the Common Law, 
and Starure Law rouchirg this particular- 
Now it appeareth plainely by the excepti- 4 M. 4. 13. The 
on in this Statute, and by the exception encertien of Ser 
likewiſe in the Statute ot 25. E. 3. that v8. 2 
none ſhall be _—— ro finde men of then dallary 
Armes, but onely thoſe that hereunto ate was not of neceſs 
bound by Ter ure or Contract, for the ex- fity, but to fatif 
ceprion alwaies is parcell of the piemiſſes, he thoſe who 
and relateth in Jucgement of Law there- ney te — 
urto, therefore the cnaQirg part of theſe for ure they had 
Lawes muſt be orely meant of Military not been inclu- 
ſervices, in reſpet of Lands holden by ſuch ded,ihe ſtile f. 
ſervices or devories, and no other wiſe; un- —— is of 
eſſe you will make the exceptions ( which — ſervices 
are as ir were explanations of the indes 

of the Law makers ) meerely frivolous. It Not 
appeareth thus by the meaning of 1 E. 3. The exceprion is 
cap. 5. before ſpoken of, that the Common — 4 — 
Law tecited, muſt be interded onely of 4 fo matt be 
Tenures or Contracts. And further, theſe the body of this 
words ( otherwiſe then hath teen done or Ad intended. 
uſed in rimes paſt for defence of the Realm) yu —— 
doe partly relate to the Statute of Win- 

cheſter, which Statute ſets downe the Afsize — — 
or proportion of Armes for Lards and revived by 
goods, and withall is but declaratory of Wincheſter,b t 
the Common 1 aw or Statute in this, bne it — 
proportions the findirg of Ares ina way _ > pb 
compulſary, which before was not fo, fo fonte. 
that ycu ſe the refulr of all is this; none 

but thoſe which are bound by Tenure or 
Contract are compellable to ſerve the Kirg 

in his warres, within the Kirgdowe or 
without, and that they cnely in ca of 


ſu ddaire 


mma — 
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Rebells 316 nor {uddaine invaſic n, fo that it may be further 
enemies as the urged upon this Law, viz. (the Common 
wards of the l aw before recited) that not onely againſt 
common law are the Parliament, but even to ſup pteiſe any 

private inſurreftion or rebellion of the 
Subject within the Kingdome, the King 
cannot force the Sub jet our of his Shire, 
for the words ate as formerly you have 
heard them, unleiſe in caſe of ſuddaine 
comming in of ſtrange enemies, &c. and to 
make the _ and force of this Law, 
19. $6. Lie: without dou t ſuch is the judgement of this 
elertt. Parliament in recitail of this Law as you 
The Tenure of may perceive. Sir Edward Coke ſecmeth in 
cheſc that hold his Inſt:tures ro ſay, Thar he that holdeth 
by Elcuage en his Land; by Eſcuage, is bound to attend 
2 ky the K ing in his wartes out of the Realme, 
common law re contrary to this Law formerly recited ; bur 
cited in 1 F. 3- $ his meaning wuſt either be intended where 
Service by Ecu- the Tenure is expteued to that purpoſe, as 
ave to be pet ,, goe in Srotiam, Hiberntam, I rAaviam, 
formed out of the | th * de 
Reime. c. and then it is nouning to impeac this 
Sir Ee. Cee, 1 aw, as beirg intended of generall Je- 
bid. 1 E. . nures by knights ſervice, & c or otherwiſe 
good laws POE if his intention be alſo of a genrerall Te- 

Hall be 3 nure by K nięlus ſervice, ſuch as draweth 

media ier untoit Eſcuage, yet if the Tenant atren- 

ce M not (an- 

puliory by the p. firive law, but by Parliament;Sir Fiv, Coke f,fg. 

per haps 1s milpran ed in theſe wo ds (if the Tenn re be te goe into 

Wallam, Hibernian, ce. and the words ſhould be ths; ( if the 

voyage Royal be to goe, &. | leave it tothe judicinr's, 

Ine Law may cc he io iaclude a gererall Tenure by Knights ſer⸗ 
vice, as affect (35 tone it (cemerl; | but if ſ not material fance 
Null i [oquatur pena Sir F. . f. 69. in lus Hatte, where he faiths 
t hat ( Scecie ty put bit for examples ſcemeth to incline tha: the law 
„ intended of 4 ipccrall Tehuie, 
derh 
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deth not Nulla ſequatur pena by Law, untill 
the penalty of Eſcuage for non atte ndance 
be aſſeſſed by Parliament, fo that you ſee 
upon the point the Common Law formerly 
recited is ſtill in force, viz. That none ate 
bound to attend the K ing in his Warres, 
either within ot without the Realme, un- 
leſſe in caſe of ſudden invaſion, unleſſe by 
their Tenures, if by their Tenures bound 
to attend him in forraine ſervice (as that is 
not cleerely gtamed) yer you fee no pe- 
| nalry enſues for default rhereof, unleſſe the 
high Court of Parliament impoſe u, a pre- 
fident of which Eſcuage aſſeſſed, we have 
not had fince 8. F, 2. no ſuch ſervice penall 
or compullary without Parliament, which is 
in efteR as if you ſhould fay, No ſuch fer- 
vice at all without conſent of Parliament. 
But I will leave the Common Law (I 
hope) vindicared from all objeQtions, and 
come we to the Starure it ſelſe; and that is, 
that ſuch rumber of Souldiers ſhall be im- 
preſt in all Counties of this Kingdowe by 
the Committees for that purpoſe, as ſhall 
be appointed by the King aud both Houſes 
of Parliament. This s the ſubſtance of the 
AQ, if not the words, and here you may (ee 
this Statute is tender of the ancient Birth- 
right and freedome of the ſubjeQ, for it te- 
cirerh it, and withall makerh bur a rempo- 
rary proviſion for Ireland, which occafion 


Service nor 


ee wo Crore, 


The ſtatute fos 
the relecſe of 


ceaſing, the Common Law hath its force Fele but 


The Common Law onely in force for the Miliris of thi. Kingdome 


temporary. 


againſt all perſons en ept the high Court of Parliament. Fs. raft, 
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againe, ſo that as to the Realme of England 
and eiſewhere except ce an, the Common 
La hath its force, and is at preſent etfectu- 
ali againſt all power and authority either 
of the King or Subje?, but only the ſu- 
preme authorirv of Patliament. 

But it may be hence objeAed, that ſince 
this Ad extends onely to I eland, therefore 
the Militia for the ſervice of this Kingdome 
reſts as ir did before, net within the letter 
or ſence of this Act. 

I anſwer, if we ſhould admir rhis which 
for Argument ſake we onely doe ( there 
being lomething ro be gathered by im- 
plication from the words of this Law, 
rouching the power of the Militiia, as ap- 
pertaining to the Parliament) then the 
Common Law forwerly recited muſt rule 
us; and here ir is ſaid, The Common Law, 
That none ſhail be forced our of their Shires 
&c. is intended withour wages, and there- 
fore it they have pay or wages they may be 
legal y compelled by the King to attend 
his ſervice in the warres, and ſo are the Sta- 
tutes of 1 E. 3. 18. E. 3. and divets others, 
and the opinian of that reverend jule 
Thirninge in the time of H. 4. is ſo to be 
inrended. 

Ian wer, firſt, if this ſhou'd be granted, 
it 13 a Arange and dangerous way to expound 
I awes and Statutes, and to inlarge the mea- 
ning of the La makers with an Innuendo, 
a thing not permitted even in private af- 
fares, much leſſe to be allowed in gene tall 


and publike lawes, v.z. That they ſhall not 
be 
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be forced out of their Shires, & c inruende 
without wages, by this cotitfe Lawes and 
Srarures ſha'l be weird, and made a nol 
of waxe, eapable of any ſorme or «xpoſt- 
tion; bur there is one great reaſon which 
will make this O jelion but weere cavil- 
farion, if 1 have not fat'she! it already, 
and that is this; That one Seflſi-n of Par- 
liament, viz. 1E 2. canfitte and makes 
both theſe Lawes. 1 E. 3 ca 5. recites the — 4 — . 
Common Law before remembred, ard con- — yn 90 
firmes it too, 1 E 3 0% and all other 4. 7. zo HE, 
Starures relatirg to this I aw have theſe 
words, or ro this efed : Thar Souldiers 

4) impteſt by the King ( 6 ) Commiſion * 
92 Scotland, or G, one ſhall have wages, 4 2 
the one Statute is genctall in the negative, f. f. F. 3. 7. 
That they ſhall not be forced one 9 their (=) Impreſt, 
Shires either with wages or without, as the ©: Forreine 
ſence is plaine to ary ratiora | man. The — — 
ſubſequent 1 aw faith', That the Kings = — — pe- 
ſouldiers ſhall have wapes, fo that having nallby authority 
wapes allowed they may be compelled ro of Parliament, 
ſerve. Here ſeemes repnghancy of contra- hp ap wy 
dition may be laid. alio intended of 


the Impreſting 
that Militia, that was not hereunto bound cithet by Tenu e of 
Conrad ; both branches of the Mints intended by this law, 
legally raiſed or impreſt, 1 F. . ca. 7 inteaded moſt efpes 
6-ally of that generall and more abſolute power of the Malia, 
neu of the 22 Miliris, vic. of thoſe that were bound 
Tenure, &c. (6) The word ( Commithon ) in rhe ſtatute 
1 E. 3. „ , wuſt be intended, Cm mifiioners derived from 
the — 7 of parhamency not any © her regall Commiſionz 
to forre:.ge ſervice might be - ompalſz'y, cven of rhole that wat 
bound by their Teau et, vir. by Fi Commission. 


E To 


(go) 

To reconcile this, and to aniſeſt o the 
world the honour and wiſedome of a Paslia- 
ment, notwithſtanding any aſpcrfion; by 
the rule of law and reaſon you mu make 
ſuch expoſition of any Law as in all parts 
may be operative — effoduall if a may be, 
and that each Chapter of a deſſon of Par- 
liament may have their gernine and proper 
operation;why then theſe Statutes Ex uiſoe* 
ibu, alu 2 excellent way of e- 
pounding Statutes, by comparing and cor- 

1 4 ferring one State with the other) are 
4 Sent digg. thus to be intended, viz. That 1 E. 3. c. 5. 
and 7. are Statutes diſſering in matter and 

ſubſtance, the one not having any relation 
to the other, though they may fo ſceme 
u pon the firſt view, for 1 E. 3.4. 5. er- 
tede th onely to the Mina limi ted by the 
poſitive Lawes, cap. 7. to 1ht Minis im- 
preſt by authority of Parliament ſer ſor- 
reine fervice, which could not legally be 
dore without this authority, as you have 
formerly heard, and ſo the ore duth not 
ctoſſe or oppoſe the other ( which of re- 
ceſsity they muſt doe, if other confiruflions 
be made) for they treat of ſeveral! mat- 
ters, and the fence of Law makes a preat 
difparity berweene them, though there te 
a fourd of words ſeeming otherwiſe; ſo ihat 
1 E. 3. 4. 7. is thus to be irterded. The 
Kings Souldiers goirg in farreine (ervice 
ſhall tave wages, viz. The K irgs(fould ers 
lepally raiſed by authorny of Parliament, 
and ſo there is no violence offered eiiter 
to the leiter or ſence of either theſe 

VIS 


ring in matter 


($1) 


Les, That whith is pfinted in Celvins The power of 
Caſe, a famans Caſe wel! 1 che r tobe 
awyers,vwi* har rhe 2 — — u implyed by the 
— ih ae Gar; and King * 1— 

had been tefolyrions they had sen wah wage, 
&fonjois, as jt j manifeſt by what is for- printed, in Cat. 
1 Fe nd by the prdgemeny alfo vines Caſc de- 
of this Parlament, ip rexirigg the ancent 1d for law, 
Common Law in Thi "parncular in forte 
even ar this day. 4 : 
Much labour harh deen ſpent in ane & No neceſsiry but 
the Kings Dectaritions to put In (or) for fog invation 
( and ) in the Sraruze of 1 14 wht 
tites rhe Commby Law, and jo exrend e 


there is neither Cor) gong in rhe 
Statute of 4 K. . Which is a - ry Sta 
in : 

particular, and the Ftaxutes canfifmi ble 1 

the wards of this Scare are; Ne Wal! be roneioe Grolas 
forced our of his Shire 10 Mg. by ſtatute, this 
Wars, unleſſe in caſe of necelfity of ſuddain Parliament en- 
comming of ſtrange encinies te the Realyi; a&cd a for rims. 
thus you fee a!f paiſages cleared. His Ma- Home d&cnoc> 
jeſty in one of his De larations Rich, That 

he yeelded more willingly unto thi; AR 

for releefe of Ne ir eing ng mager A 

hame defence bur forte ne 1 Baird alfo 

formerly congtoyerted how ground!elſe the 
cantrayerfie way on the 12 5 pars for 


diſpofuipn of the Ha, for forreine fer- 
vice by rhe re all athoriry, you ..m 6 
by wha hath Been formerly delved 
fo we may — thus upon this 

2 Stamme. 


(52) 

Starute, vir, The Statute for rrleefe of 
Ireland, that if no forces can be raiſed by the 
King for the defence of a. forreine Ring- 
dme, though ſubject ro the Crowne of 
'" England, 4 fortieri, they cannot be raiſed, 
far home de ſchee without conſent of Par- 
liament , and certainely if ras þ might be 
raiſed they muſt be waintained, and what 
provifian ith the Law, made for them, 
verily even none at all: then it follewes, 
that Armies of men illegally raiſed muſt be 
illegally maircained, that is to ſay, By ta- 
pine and oppreſsion. 

But it is objefted, That the K ings forces 
are_railed legally, viz. by 3 Commiſion 
under the Great Seale, commonly called 
The Commiſſion of Arrey; to which I an- 
fwer „ That be Commiſſion of Array is 
againſt the ſundamenrall_Lawes of this 
Realme, and is neither warranted, neither 
by Common I aw or Statute, of preſidem 
of oe ruves, it bei inſt them all 
direMly forcirg men SER of ther 
Count es, as it is now put in praftice, againſt 
the ancient Common Law formerly re- 
membred, and ro finde Armes contrary to 
the Afsize limited in the Statute of Win- 


thefter, ard ſubjetijng n en bodies and 
eſtates to 3 and other pena 


tics anpoſed by Cummiſsioners for teſuſall, 
things not warranted by any Law. 

But it is urged, That the Law of « H 4. 
4 Starute not in print, upon which his Ma- 
Jeſty grounds his Commiſſion of Aren is in 


; fore, 


(53) 


force. Indeed, that Startte the King hath 
made uſe of in print to publike view, . for 


his ſole and onely watrant of this Commiſal- 
on, hut you ſhall ſce preſently how. unſafe 


2 refuge it is, yea how upon the firſt rt iall 


of it, it will nor endures 


For in the fr ſi place I ſay, It u abſo- 


forely repealed , and that 
of 21. Jacabi, by which Jl 


the Starure 


t Srarures 


concerning the power of Arraying men are 
repealed , and then ſurely Statutes that 
concerne the execution of this power muſt 


needs be alſo repealed, as this of 5. . 4. is, H. 4. Depends 
as even reaſon tracheth ; for how can any; n . 


Scatute touching Commiliioners Arraying, 
or arming men ſtand in force, when the Sta- 
tute of W.ncheſter, the ſole Statute concer- 
ning the power of Array is by the Law te- 
pealed; but to make it plaine to every 
Capacity, the Law of 53. H. . is. oncly a 
Law for the indemnigy of Commilszoners, 
putting in execution the Stature of Win- 
chefter ; Now if the Statute of Wincheſter be 


not in force, this of $5. A. 4. muſt likewiſe 1. U. 4. Tempe- 
all to the ground, becauſe it dorh neceſſa- **Y u fature, 


rily depend thereupon. Funher, this Sta- 
ture of 5. H. 4. was but temporary, and 
ſo expired long agoc, or no Starure at all, 
bur a Commiſsion inrolled, or the like, ne- 
ver aſſented unto, in narute of an Ad of 
Parliament, as is learnedly proved by the 
Remonſtrance of Parliament. Conceming 
the Comm /i an of Array, | will crave the 
patience to anſwer one Objeton more 


particularly, becauſe it ſecmeth materiall ; 
E 


3 


and 


Sol, 


Object. 


Sol. 


and exttaor di- 
ry. 


R efutation of 


the Commiliis 
of wy — __. for preitrediion ot the pexte at ordirary 
ment. 


(54) 
and this fs made By the Penner of one of the 
King: De dlarations, to wit, that 21 - Faceb! 
trpeales indeed the Stutute of Win heſtet, 
but not 5 M. $- Dicauſe Winthefter is unely 


times, as alſo the Afatze of Ares in that 
AQ nenttvned, i perry anal proportion 
not furable or ieee to citaotdinaty of 
ar ocean, As ſuddaine invalon, or 
the like; avid therefore 5. N. 4. Authori- 
Ling a large Comthilsion tt rhe raifing and 
_— Atwes, freebie to any ocae> 
fion ordinary or ext Aordimaty truſt needs 
be ſtill in wrce, norwithftamaing the re- 
peale of Whichefter, they are leverall Sta- 
tures to ſcvttafl ends and puapotess ard 
therefore rhe repealirg of the one repens 
ſeth not the cher. 
Lanfwer,, The Satme of Minctefter is in- 


Winchefter for tended by the Very wordt and ſence of 
deſgape ordinary te Law, for defence ordinary ard extra- 


ordſhary , md ſo is the Jueperrent of q 
Parliament, in 3. R. 2. that neter was 


made for the deſence of the Kingdom, ard 


rHe fall prot ottions of Ates of Annes 
—— Ire but onely mentioned 
t Exathþte 3 FY D Ma, non 1eſtrone 
gun „erm, Assis or proportions other 
then in that Statute limited, ard above 
ble preporiions we plamely collected 
from the very words of this A8; as 400 
that 4 ?rcbeſter did exrEnd to oiher prepor- 
rlons was the juck(e ert of the Fartiunicnt, 
2. X. 2. before ff ecified. 
Come we then td 5. H. 4 that reeites rhe 


| Statute 


ao. en nfl, 


(G5) 
Szarure of Wincheſter, and confirmes it, as 
likewiſe chat the Statute of Winchefter was 
made for the defence of the Kingdome 


ordinary and extraordinary appearts by yg. very words 


the very words of this AR for defence of of f. H. A. ſhewes 
the Sca-coaſts, and that in that cafe the that Wigcbefer 
Statute of Wincheſter thall be obſerved : wa for defence 


Abe the Sca-coots defended bur for feare . ar and 


extraordinarys 


of forreine invaſion? which likewiſe was 
the cue of making this AR; for bur the 
yeare before the French attempted to in- 
vade this Kingdome : It may be faid then, Objæ dt 
What nerds this AR of 5. H. 4. if the 
Statute of Winebefter provided fufficieraly 
for defence of this K ingdome. 

| anſwer , That this Act was made to 
recti he illegatl Commiſſions, nor warranted 
by the Stature of Wincheſter, and this was 
the ſole end of the making this AR. The The true ſence 
Commitioners putting in execution the aud — the 
Statute of Wincheſter, the ancient and only e 5. ff. 6. 
knowne Aſſwe, for Armes compulfary are No do.bt the 
ſaved harmeleiſe and inpemnified by this Military Tenure 
Law, norwithſtanding their former large by conmen law 
and illegall Commilhons , and that they wa compurarys 
ſhall execure fo much of their. Commiſſions 3 — 4 
as was warranted by this Stawte of Win- eryices incident 
cheſter and no more, and for not execuring by la. 
the other illegall clauſes in their Commit 
fions , at the making of this AA iſſued 
forch, the Commitſonery are ſaved harme- 
leſſe and indemnified by this AR; fo that 
you ſee 3. H. 4. depends upon Min- 
cheſter norwithſtanding the former objecti- 
on. Eradicate a Plant you deſtroy the 
E 4 branch, 


Sol 


(56) 
branch, ſo the repeale of the Stamme of 
Wincheſter repeales 53. H. 4. as neceſſarily 
depending upon t 
Ont of their The conc luſion of all is this; The anei- 
ies | Viz, un- ent Common Law formerly teched is now 
— — in force, none could be forced to finde 
"wy me" Armes, ar ſetue in perſon, bur thoſe that 
were thereunto bormd by rheir Tenures of 
Contratts, nor choſe any ſurther, or orher- 
wile, that i; to ſay, our of their Shires, or 
whh proporrinns of Armes greater then 
they were bound unto, by their Tenures 
or Contrafts ; yea it appeares that by the 
Common [ aw Armes were proporrioned, 
he which held by a Knights Fee was to 
fnde a man in Armes. und io proportiona'ly 
De cæteru, and therefore Wincheſter did bur 
affirme rhe Common Law in this, or fur- 
ther en arge it, as alſo make the proporri- 
ons of Annes wore penall and compulſary 
The flatute f then before. 
Waunchefter {5 Now Wizcheſter being repealed, there is 
downe 2) Alge neither Common Law nor Statute to force 
AN any man to the finding of Armes, bur onely 
© mmon las e; thoſe that are bound unto it by their Te- 
tended onely ta nutes ot Contracts ; and that thus the Law 
lands, and only is taken, pon all theſe; Sratures concer- 
to fuch lands 4 ning findirg of Armes appeares by Sir 


=_—— Ed. Co e, inthe ſecon part of his ft t. 


Tenure : by this ſtatute all lands are tyed o findeArmes pro- 
portionall, bt whether thoſe that we e bound by Tenure were 
to be Aſſeſſed by the Act, and 'o charged with a double propor» 
tion of Ames. ju The ancient Aﬀire iy this ſtatute mentio- 
ned, was ſurely fume law antiquated or net in force, or at 
lealt not compulla: y, therefore Wincheſter revives it; the ommon 
aw for Tenuurcs u now 'n force onely. 

F. 528, 
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f. $28. in his Expofition of the Statutes of 
confirmations Charterum {ibertatumm, for he 
concludes the Law ro be, that no man ſhall 
be charged to Arme himſe ſſe or others, 
fave ſuch as hold by ſuch ſervice of the 
King, or other Lords, whereby they are 
bound to it, unleſſe ir be by conſent of 
Parliament ; and further ſaith, that that 
was the Common Law which theſe Starures 
did affi me | 

There is one Objeftion more, and it is 
ſtrangely and much irfifte4 upon by his 
Majeſty, in one of his Declaratiors for he 
maintenance of his Commiſſion of Arr ay, and 
for the nullifying of all theſe pofirive Lawes 
formerly ſpoken of, and that is upon a Sta- 
tute in 5 the Statute of 11. A. c 1. 
a late Statute and ſubſequent to a'l theſe, 
by which the ſervice of the Subject in the 


Kings Warres, both within the K ingdome 
and wirhour, is recited , and rhe Subje c 
charge therewith, according to the it duty 
of Allegiance. 
I anſwer, this opered will likewiſe 
rove v „ tis but the preamble of 


he AA, and al! the doubt will reſt upon 
theſe words formerly mentioned. 

The Subject attendance on the King in 
his Warres ( either within the Kirgdome 
or without) may plainely be irtended 
according to the poſitive Lawes formerly 
remewbred ; for ſome eſpecially by their 
Tenures were bound to attend in forreme 
ſervice, as where their Tenures weie to 
attend in Scot tam Pil im Cc. 

( The 


The word, of 
the preau be. 


C55) 
Conmand- { The Commandment of the King ) 
meur of the King hete mentioned , may eithet be intended 
wh incends, according rg their Tenures for ſon eme fer- 
vice 2 otherwiſe the Commandment 


taken for his fegall command , not 
his perſonall and that you have heard bat 
: ir is, the command of his high Court of 
Nota Parliament, and fo what queſtion of the 
I'-mpreſting men for forreigne ſervice ; but 

the Regall command according to their 

ſpeciall 1 enures, is tharwhich in my judge- 

| ment is ſull and ſarisſactary. 
= — Come we then to thoſe words ( accor- 
rnetr . . 
Allezi:m:c cx. ding to the duty of their Allegiance ) the 
plane. Subjects Allegiance is naturall, logall, and 
Allg viz. nan legall, but the natucall and legall Allegi- 
yall, legally ance is here intended, and what is the legall 
* Alegiance, you ſhall ſee likewiſe is the 
narurall; therefore the legall Allegiance 
opened ends all. 

Lezall Allegi- The legall Allegiance is that per'orall 
ance what it ſervice which the Cubic oweth unto his 
n, Fe Soveraigne by th il Lawes of thi 
Bari Soveraigne by the municipall Lawes of rhis 
f Kingdom, and that you have heard at large 

| formerly what it is, I need nor uſe repititi- 
—— * on. No the naturall Allegiance and legal 
— Q differ not, bur rather rhe legall Allegi- 
ance is gms ble naturall, for the 

Law ſaith, That the Subject ſhall ſerve the 


may 


ing in his Warres Salvo centenemente, 
viz. Fecundum ftanum & facultates, a teſped 
being had ro every mans ſtare, property, 
faculty, or ability; aud ro that purpoſe was 
the Common Law , and the Starure of 
Wincheſter limiting the Aſſite of Armes, vn. 
Secunlun 


) 
1 
t 
; 
, 
1 
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Secundum ſlanm & fallen what ſauh 

the naturall Alle gatet chene, hut that 

every wan ſhall attend the Kirgs Verſe n in 

his Warres, accorcing to he Pate ard abi- 

lity, if other corſtyutiion ſhe ud be wade, 

the Liw natwrall ſhould te ur juſt, ard 

wuhcut care ard prefervation cf ihe Com- 

men Wealih, xt ite ing cfricn of thts 

charge were not hubrio reipeffu, to eve 

mans propenty, hate, ar d faculty. I hus you 

{ce u hat is nean ty ( the cuy of ict Legaly tie 

Allcgiarce wihin this Starure, petadven- e i 

une it way be weed, ihere is aporber 

bre h of the legalt ) Alrgiarce alle, viz 

» hen wen be im preſt lor the ſervice of i1 © 

Kirg by the awthoray of the high Ccun of 

Farhbament, without ay ſich fpechall relas 

tion re their Ierutes or Eftares, or tothe 

pufirive L awes. 1 grave, in is the legal 3 

Allegiance like wiſe, but this Alle giarce It fe roſpoitu ad 

retivrended mite AG of 11 A. . be tore fatwn,&cagree 

fpecthed, for that Alltgiarce nuit eceiia- 10g with the 

ri'y be meant ile Alagtece dve by the ©! — — 

pohtive L awes, ard 10 Git er, betete 11136 —— 

R * 

nor the duty of the Sul e Os AlleFlonoes ite Ads of 

bin what is þof tive ox in «fe 5 the orber 14 1 arliament 

not the diny of He tee, rene 1s ſhouts be ur «Mt. 

ary Allegiance at all yrmil by Partiamert is One Branch wen 

be ſo irjoyred, Lurt tes in ihe n touim mm ly of the kgall 

JO) 4 n Allegiance ws 

mb buy or incor fidtration of ] aw ;,, hare longed by % 

fore ite llegall pe firivve Alleprarce, vie 5+. 1: vit the 

that u hich 1s due by the poſitive 1 awt s Allegiance ane 

erty is 1miercedt | y has ravine, - the Felitive 
if ir were taken n 1he other ferice in © 

this]>rawtre ( as it is plairely the wiſe ) 

vet 


W. 
Nota. 


(SS) 

Ali lautes pens yet it would not advantage the other part, 
— ſach ge but bring thein 4 little ncater to the Par- 
—4 2 liament, and their power and authority, 
u, intend , 

onely the logall which they fo much decline. 
pobtive Alleris What thall we then ſay unto: Armies of 
ance as before: tren thus illegally raiſed by the King, via. 
di tctely againſt all cheſt poſuive Lawes 
- furmerly remembred ; Can we in Ia or 
"conſcience aide or aſſiſt them By Law we 
cannot 45 you fee, 9 we _ 

in conſtience, the Law of this Land bi 

—— you ing the conſcierice to obedience, and the 
obſerved by obſervance of theſe humane Lawes / being 
Ccripta:e, fo often in the holy Word of God Com- 
manded ; and for this reaſon as | ive, 
Rebels and Theſe forces thus raiſed, are rermed by a 
Trattors not rais Declaration of Parliament, Rebelis, and 
fed vy Lawtull Traitors, becauſe not raiſed by lawfull an · 
hithoriy: thoriry ; and ſurely if Rebells and Fraitors 
they are to be ſuppreſſed, not aſſiſted, and 
that men may be Rebells and Traizors, and 
decline from their duty of Allegiance, al- 
though they follow the Kings Perſon in 
the Warres, appeares by the fore aid Sta- 
tute of 11. H. 7. ca l. the words of che 
Statute are for defence of the K ing and the 
babes denn Land,; and therefore if againſt the Land, as 
at nding the it muſt be, if againſt che Body reprefenta- 
Kings Pe:lun in tive, the Parliament, it is Treafon within 
the Warres by thi: Law, although they attend the K ings 
11. H, 7. cas J. Petlon in the Wars; and this is that Statute 
which his Majeſty hath frequently made 
ue of in divers printed Declarations of his, 
whereby he would ſeeme ro exempt all 
thole that attend his Perſon in the warres 
from 


(6x) 

ſrom any impeachment 3 but ſurely this 

Statute will not aide him, far it is apparant 

by che Proviſo of this Statute, that there is Previſee 

a declining from the duty of their Allegi- gptanarion & 
alrhough they follow the Kings Per- che Previte 

lon in his warte, otherwiſe the Iroviſo | 

were merely idle, but to «xp/aine it yet 

tuner, The Provifo relates to the body proviſo rel, 

ob the Act, the body of the AR is orely to atwales to the 

exempt thoſe that attend the K ings Per- body of the A@ 

fon in the warres, and dec him tiue and in the judgement 

faithfull ſervice for the defence of his * de. 

Perſon, and the Land. Here you ſe Alle- Service dome 

giance is meant in the Prov iſo, viz. the ſer- ute the King in 

yice done unto the King in defence of the 1 

Realme, provided, that none ſhall rake poſitive Alk 

2 of this Ad, that ſhal! decline from ance within 

e duty of his or their Allegiance ; that i, Ad. 

to ſay, that ſlp!! not doe true and faith- 

fill ſervice Ran the King, ard the Land, 

as is mentioned in the Add; and the word 

(None) inthe Proviſo is plaine, viz None ( None )relares 

that ſhall attend his Perſon in the warres CG 

ſhall rake benefir of this AQ, if he ſhall de. Ne Trail or by 

cline from the duty of his Allegiance, and jaw can have 

in this ſence it muſt be taken and in no any benefit of 

other; for ſurure crimes it cannot extend aw 

umo other then mentioned in this AQ, 

Cnce by Law they are made urcapable 

of the beneſit of any Law, if rranſgreifors 

oſthe Law ; Fruſtra li aum imloret, This Provide 

gut in legem commintit,, and rherefore this hut explanatory» 

Froviſo idle, if fo underſtood ; unleſſe you 

will rax a Parliament ro be miſconuſart of 

the Lawes. Further, this Provile ( as it 

{cems 
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AA, ayd wal not absolutely neceffary to 
100 4 S d 1 
inclgded in the body of the Ad as unca+ 


4 - - 
pab'e of benefit thetby, M no 1 
— 5 the poſi: vifo had been at 1 . - 


more , the meaning of this Law is 
well delivered by rhe — 2 — mt 
Declaration concerning Hull Here I miphe 
touch and that nat ra upon the 
Allegiance Rayall, um what capacity af 
the King ir is due. You (et q wan may de- 
cline from the duty of his Allegiance, ahd 
yet fallow rhe Kings Perſon ; rherefare the 
Altegiance is nor due unto the nutall per- 
tm of che King onely, but it js due unt 
the natural in teſp< of che polirique c 
pacity, and that you fee ix rhe Jydpernent 
of this Parliament, The SnbjeAs Allegi- 
znce may be deelined, and yet the narurall 
Perlgn of the King pe” | and withaft 
note, that in theſe times this is dedaimed 
againſt as a ſeſuiticall diſtinction, and yerrhe 
padgement of a Parliament. 

But ir is further wged, That rhe penaf- 

of this Law is remitted, and pardoned by 
the Ring 

I anſwer, That the Kings pardon avaj- 
lech not here, for the Proviſo expreſly ex- 


Pre bone publice cludeth all men from benefit of this AA, 


be it by the Kings Pardon or otherwiſe, if 
they ſhall decline from the duty of their 
Allegiance, and this being an A for the 
ſ-rvice an { defence of rhe Realme cannot 
be diſpanſed witha!l by any, Non cobſtante, 


"nt 


= © 
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la the Kirgs Pardon, as it is to thoſe that 
peaule rhe ] awes, mamiieft. 1 will yer crave 
further patience in the afoccgoing partic 
| tar, in the arroying and wag We; 

and thew you he render the | aw is te- 
in, in a Srature in 1 Afar, 12.(1 uke n) 
If an Allen bly of men were made 0 Coe 
any unſawiull 48, as to throw deere Eu- 
cloſures or the like, sad did nor depert 
within a ſhort tin e afrer Preclarrartien, tt 
were % Ho, without ary futur A 
done, adjudged Fe'ons by Law, ard tn 
fuffer dearth; fo render is the Lawof wy 
Aſſembly, cp cially n any Wanlike man 
her, 0 Ce ary un will AR. 

Nay further, it is a thirg ur/awtnll for 
any n en to Afien blethi mie es 1rperber, 
or to ge or ride armed mn Mare wor 
ret, aithcvgh ro evill tes tion ax peates, 
unlefle they Coe it ty Au anthierity of 
command 4 to foe or ide an «d 'n Fayres 
or Markers is the forfelwvie bf their At- 
mour, ard ther tory Wrede by 
2. E. 3. 6%. 3 arG yet vo ell inter ton ap- 
peares ; ard ſo ate other Statute, at 7 
man ſhall ce or riccarmed upon pera'tics 
of Fire ard Inprifcr nent, except the 
Kirgs Mirifers 1, Coirg then CHC ard 
(1 rakeir ) cheſe Statucs aſt wertioresd, 
ikough arcicxr arc fil in force. Ir Hed 
the Kirgs tervants [are there gc cf im 
cre of thee Statine, ard unfall exe are 


No Warlike ap- 
pearanee wr) cx 
authority ct law 


bur pun hab. 


No Wat!ibe ar- 
fcarance wrhoue 
aviheriy ot Ls, 


but puydhbic- 


2 E. 3- ca. $ 


The Kirge we 
mall fervants 
ae heie nch 
nter dd hu da 


Lilers of likes 


theſe words ſubſequent (in preferte cf 2c ſpecially 


the Kirg) fo that He Kings Werts in 
his rteſttee way got Or ride ained ;. tit 
thoſe 


ert named by 
hen le bwes 
Fi. itt 
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thoſe either for rheir paucity were no? 
then, nor are now conſiderable, or other - 
wiſe they were. inabled in thoſe times of 
danger for the preſervation of the Peace 
and the Kings Perſon againſt diſturbers 
thereof, 

By the ancient Law and (uſtome of the 
Parliament, a Proclamation ought to be 
made in Weſtminſter Hall, That no man, 
upon paine to loſe all that he hath, ſhould 
during the Parliament in London, W-ſtmin- 
fter, or the Suburbs thereof , weare any 
privie Coate of Pane, or goe armed; 
and the reaſon hereof was, That the Par- 
lia nent ſhould not be diſturbed, nor the 
Members thereof ( who are to atterd the 
arduous and urgent bufineile of the Church 
and Common Wealth, ſhould nor be with- 
drawne from their ſervice. Thus you fe, 
bow render the Law is of any Warlike ap- 
pearance. What ſhall we then thinke of 

reat numbers of men in a Watlike Aſſem- 
by armed, not in | onden. Weſtminſter,and the 
Suburbs thereof, bur even at the doores of 
the Parliament, environing the Houſe of 
Commons, as it was fince rhe Commence» 
ment of this Parliament 

But it is wged, That the King is compel- 
led to taiſe mn At ny for his oe necetlaty 
defence, his Royall Perſon, Honour and 
Eſtare; all which ate now endangered and 
expoled even to tuine and defiruttion, 

Admit the truth of theſe aſpertions un- 
queſtional/le, Who ſhall be Judges of theſe 
cangers , and the inevitable neceſſity of 

raifirg 
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raifingan Army Surely no particular or 
private perſons, no not the Clergy them» No particular 
ſelves, who have in theſe unhappy rimes periva, 
( ſome few onely excepted ) broken downe The Clergy no 
the wall of partition and ſeparation z I Judge. 
meane have intruded upon the Civill Go- 
vernment, and have obtruded upon the 
People in their Writings and Sermons ; 
thoſe Poftions and Maximes which ad- 
mitred, wonld ſhake, if not ruine the very 
bafir and foundation of this famous Govern: | 
ment. Many they are which I could here bas King oe 
mention, but I conceive it done out of igno- IN 
rance, being not willing ro diſcover errours l 
(as I hone not wilſully committed. Nay, the 
King himſelſe cannot be the fole Judge, © 
hath ir been declared and adjudged in a 
like Caſe; the very ſame in Law and reaſon 
this Parliament in à full Seton, when the 
King and all the Members were then pre- 
ſent in M. lamp len Caſe concerning Ships The King no * 
money, Where the Opinion of the y — ſole Judge of the 


together with the Judgement given in the — of the 


me, 


Exchequer Chamber (That the King was 
ſole Judge of the danger of the K ingdom,of 
ſuddaine wvaſion of Enemies, ot the like; 
and might compel! his ſubjects to provide 
ſhips for fo long time as he ſhould thinke 
meet, Whereby the ſubject was forced to 
contribute great ſummes of money) was 
reverſed, damned, and ſentenced as errori- 
ous and illegall, deſtrutive to the liberry 
of the ſubj ect, and contrary to the Funda- 
menrall Law, of this Realme 
Now if any man ſhall ſay, It is for the 
— defence 


( King ) intends 
the politic ke cas 
pacity, not che 
natucall. 


The King no 
judge, or no fole 
udge in Par lia⸗ 
ment by the law 
of inferiour 
Courts proved. 
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defence ofthe Kings Perſon, and that even 
the Lawes of Nature and reaſon warrart j 
and ſurely the Lawes of this Kingdome 
repugne not the Lawes of Narure and 
reaſon. 

I anſwer, that the Lawes of this Realme 
provide ſufficiently for the Perſon of the 
King, and for the ſecuriry thereof, it be 
ing high Treaſon by Law to compaſſe or 
imagine, by any overt Ad the deſtrudion 
of the King, although not effefted, nor ſo 
in the Cafe of the ſabjet. Further, if you 
confider him according ro the Law of Na- 
ture, then the caſe is no more but as the 
Caſe of a private man or perſon, who may 
Vim vi repellere, even by 2 multitude of 
perſons. 

Bur our Inquiſi ĩon at this time is not in 
this capacity, but our queſtion is of a King 
conſtirured by Law, and the policy of man, 
and therein that capacity, he can doe no 
more then what the Law doth warrant, Id 
Rex poteſt quod de jure poreſt , and therefore 
you fee an end of this objefion. Then to 
revert to out Diſcourſe;by Law (it ſeemes) 
the Parliament ate the Eyes of the Body 
Polirick, and are the onely great Counſel! 
of the King and Kingdome, whereof the 
King is the head; and they are to Judge of 
all dangers ro the King or Realme, and the 


King himſelfe is not rhe Jadge, and we ſee 


it is ſo in all other Courts of Juſtice ; the 
King judęeth not nor medleth ar all either 
in matters Aer or any other, 


there being Judges by Law 9 
at 
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thar purpoſe, by whoſe Wiſdom the Ki 

ſeeth, diſcerneth, diſcovereth, redreſſeth 

errours, grievances or injuries, private or 
publike, particular or generall, how then can 
the King be ſole Judge in this Cafe, of the 
neceſſiry of raifing an Army, although ir 
were in his one juſt defence, without his 
Great and Hh Court of Parliament ap- 
prove of the ſame ? Is not this a violation of 
the Law und Government eſtabliſhed ? 
Oughe not they at leaſtwiſe to concutre in 
judgement before any ſich Forces or Ar- 
mies of men can be raiſed , and this onely 
by the Law of inferiour Courts? The con- 
fideration hereof being of Mch high con- 
cernement , that the proceedings and acti- 
ons of all orher marrers ſceme in compariſon 
hereof nem at all materiall : ay, if the King 


might be ſole Judge in this Caſe, although 
the danger tea l and juſt, this miſchiefe and 
inconvenience would follow 3 That the Great miſchiefe 


and inconvenis 


King in an AA of fuch high conſequence * 
for the genetall good, comrary to his acti- ould — 2 
ons and proceedings in all other Courts, Judge, viz. of 
even in matters of leaſt moment, as is before the danger of the 
mentioned, might upon ſurmiſe or ſap- Kealme, 
geſtion of danger to his Royall Perſon, 
without any furrher conſultation with his 
high Court of Parliamert, raiſe, and main- 
tame an Army of men how numerous ſo- 
ever, and juſliſie the ſame as warrantcd by 
the Lawes of this Realme, to the great im- 
poveriſhmenrt of the ſubjeR, and not 
wirhout great peril! (that I ay no more) 
even to the very Principles of this well 
F 2 compatted 


Papiſts inabled, 
nay compelied 
to beare Armes 
contrary to the 
lawes, v 3- 
Jac #bs 5 


(6 
compatted government. Shall we imagine 
ſuch a power and authority by Law veſted 
in the King, in derogation of his high ' 
ourt of Parliament, 2s makes the rules of | 

w and Juſtice meerely Arbitrary, as in 
thoſe particulars afore ſpecified we muſt 
needs grant, and yet in infetiour Courts, 
the ſame rules in Arbitrary Government, no 
where warranted or allowed ; bur contrary 
wile, their proccedings obliging both King 
and people to a mutuall obſervance, by a 
legall power and authoriry ro that purpoſe 
ferled in them? This were repugnant even 
to ſence. 

Now to ſumme up this point, if the King 
cannot leavie or maintaine any Forces b 
Sea or Land, as is formerly proved, ho 
for defence of the Realme or his Perſon, 
upon his one Judgement or apprehenſion 
of danger, What ſhall we then ſay to this 
effuſion of bloud , the Authors and fomen- 
ters of this inteſtine Warre, ſhall they be 
proteAod / Surely at ſome mens hands this 
bloud will be required 5 and though they 
way here eſcape, yet gms judgement 
maſt be cxpe dted hereafter. 

Alſo this matter ſeemerh more to be aggra- 
vared, ſi ce in this late great and numer us 
Army ot the King, thoſe perſons who are 
prohubized by Law ro come within terne 
miles of the Court, diſabled by Law to 
beate Armes wirhin this Kingdome, con- 
trary to the Kings one ſolemne Proteſtati- 
ons made unto his Parliament, are enabled, 
ray commanded to beate Armes to the 

deſttuchon 
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deſtru tion of the K ivgs ſubjefts ; I meane 
the popiſh Patty in tus Kingdome, whoſe 
doctrine and praftiſes both to King and 
Srate, in moſt execrable Treaſons, and 
impious Conſpiiracie s, harefnl} both to God 
and man, are ſufficiently manifeſt ro all 
the world, and need nor here to be re- 
membred. 

Now there being fuch a cloud of Wit- Common Law 
nefſes as is afore ſpecihed, viz. the Common ter Judgemenc 
Law, the Statute Law, the Judgement of 3 
this Parliament in Maſter Hampdens Cale, — Pur, 
the vety ſame in Law and reafon convin- Lllegall, 
cing any capacity in the certainry of this 
truth, rthar'theſe Armies now maintained 
by the King are not warranted by Law. 

What ſhall 1 ſay more . yea, what ſhall we 
thinke of this Commiſſion of Array, upheld Commiſſion of 
by our oppoſites? What is this likewiſe 7 deſtrus 
but a meere uſurpation, a plaine violation — Parlies 
of the Lawes; and what would follow if : 
this doftrine ſhould be admitted, bur a 
fhnall diſſolution of Parliament; For what 
would they then ſerve for ,-if Armies of 
men may ( contrary to the pottive Lawes) 
be raiſed without them ?- They would be 
arthe beſt but ( as the ryrannicall Biſhop 
of Rome formerly boaſted ) Pure inex- 
hauſtis, an ever ſpringing Fountaine, to 
ſarishe the ambitious defires of the mighty 
with the riches and wealth of rhe people; 
nay, peradvenrure Aides, Taxes, and Im- 
pohrions would be had at p exfure, and the, 
people by force compelled to Naviſh obe- 
dience, as we have found by fad expetience, 
E 3 tos 
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too deately bought in « branch of theſe 
Dominions, the umſortu nate Kingdome of 
Ireland, where the inſolencie of the Soul- 
diers was ſuch, yea, even in the times of 
Peace, in the time af the late Earle of 
Straſſord, that the Lawes were ſicighted 
and trodden under foor, and the Paper De- 
erces of the Caſtle Chamber pur in executi- 
on by theſe Agents in Armes, forcing the 
poore fubjeA ro obey whatſoever was in 
this wicked and illegall manner commanded; 
what difference now berwixt the Twrkifo 
Government and this new deviſed Monar- 
chy, of theſe Dreamers, the lives and eſtates 
of all men, being ſubjugared to miſery and 
inevitable deſtruction; but God in his good 
time diſcover theſe evill inflruments, 
bring them ro Juſtice, who labour to in» 
volue fo great a Prince into inextricable 
enour and calamity. I promiſed moders+ 
tion, therefore I will ſay no more, but 
will divert my meditations to the period of 
this diſcourſe, as thinking I have ſatisfied 
mine owne conſcience, it not others, in ſo 
large a debate hereof. 

here is one great Objeftion made by 
the adverſe part, which if anſwered, this 
particular is farsfied ; And that is, By what 
authority are the forces of the Parliament 
raiſed ? Seeme they not as illegall, as un- 
warrantable ? To which I anſwer , That 
the Parliament themſelves in their Declara- 
tions which I have ſeene, make it onely on 
their part defenſive, there being an Army 
intended againſt them, full foure aſe 
| ince 
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fince the Army raiſed againſt the Scors, anc 
afcerwards for this purpoſe implyed ro awe 
this Parliament, and to force them ro con- 
ſent unto ſuch Articles framed by evill 
rſons, touching the Government of this 
. which appeares by the Depo- 
ſu ions of divers perſons of note and quali- 
ty, annexed to a Remonſtrance of Parlia- 
ment, 19. Mn 1642- which ſure was long 
before an Army raiſed by the Parliament, 
or thought upon, the King being then pre- 
ſent at Parliamem; and I will not fay it 
was by his privity or knowledge: Onely 
thus much 1 will ſay, That this AR was 
alone ſufficient to breed jcalouſies and 
feares in the Parliament, and to provide 
further for their defence and ſecurity. Af- 
rerwards this was increaſed by the Kings 
comming to the Houſe of Commons in that 
unuſuall manner to demand the Members, 
affrighting the Aiſembly there preſent, 
who upon requeſt were denyed a Guard. 
Afterwards his Majeſty at Torke, at Notting» 
ham, had a confiderable Army of men, to 
the number of foure or five thouſand ( as 1 
have credibly heard by thoſe that were 
then there preſent) and all this while no 
Army of the Pariiament appearing, that I 
did heare of, only ſpeeches to that purpoſe. 
Now upon all theſe proceedings.the Parlia- 
ment for their owne deſence, the Kings Roy- 
all Perſou and Authoruy , the defence of 
the rights and liberties of the Subje ct, raiſed 
an Army, under the command of his Ex- 
cellency Rob. Earle of Efex,which whether 
F 4 ot 
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The raiſing of 
Forces by the 
Parliament juſti- 
fied as a Court 
of Juſtice- 
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wer juſt, 
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or no defenfive, or juſtly done, I leave it 
to the world to judge upon, that which 
hath been formerly ſpoken. But ro make a 
more full anſwer, and ro ſquare my courſe 
in theſe Treaties by the poſitive Lawes, to 
ſtop the mouthes of clamorous people. 
The Parliament and either of the Houſes 
muſt be admitted ro have ſupreme power of 
Judicatute, without the Kings Perſonall 
preſence, as the Rolls and judicial! procee- 
dings thereof ſufficiently manifeſt, as is 
formerly ſpoken ; and if fo, then they have 
power to Summon, Cenſure, and judge all 
Delinquents, yea, force them to ſubmit to 
the Juttice of that high Court upon con- 
t-mpt, by enjoy ning Poſſe commitarws, yea 
Poſſe Regni, to execure their Commands 
againſt all diſobedient perſons, unto the 
Juſtice and Government of this K ingdome, 
and this meerely by the I aw of inferiour 
Courts, as T have forwerly remembred; 

therefore this ſhall be ſufficient 
There is one thing that ſcruples the 
mindes of Malignants much, and that is, 
Thar the Parliament have hitherto procee- 
ded by a meere legiſlative power, and not 
by the poſuive Lawes, and that they in- 
ſtance in the Cafe of the late Earle of 
Strafford. To which I anſwer, firſt, That 
if they did ſo it were but juſt, according 
ro the Supreme power of that Courr, bur 
to deſcend to our Adverſeries, and to 
ſearch all the Foxes Holes, that they may 
have no refuge. I rake it cleere: rhat in the 
Caſe of the late Earle of Strafford, my 
id 
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did proceed againſt him, bur according to 
the poſitive Les in reſpe4 of the Crime, The Commog 
though his triall might ſeeme ſomewhar law & this 
differing, for ſurely either by the Common — 1. 
arre in fielen 
Law, or by the Statute of 25. E. 3- or by % 4 Ua e 
the Starure of 28. . 5. as I remember, a enacted before 
Statute made and enafted in the Kingdome 10. . 7. in this 
of Jreland, he was juſtly attainted of High Meatme are in 
Treaſon 3 as for the Act of Arrainder, and * 
the Proviſo thereof, that it ſhould be ne j,, © 
prefident for the ſutute, the meaning 
whereof I will open unto vou hereafter 3 
certainely it was not for wart of Crime or 
Delinquency, as ignorant p-ople and diſ- 
affefted falfly fav 5 For a lutle to debate 
this particular in mine owne apprehenſion, 
and no further, becauſe 1 have not late'y 
ſcene this AR. He was at firſt by Bill in the (44) id the a& 
Houſe of Common: Vored a T raitor, Which A det of 
Bill was tranſmitted to rhe Lords for their 1 e 
concurrence therein; bur the Lords beirg 
doubrfull De jure not De fu», as they were 
at the fit, in the Caſe of the late Prelate 
of Canterbury, to wit, Whether he were guil- 
ty of high Treaſon by the Poſitwe 1 awe 
or no, therefore for their ſatisſaction he 
was tryed in Weſtminſter Hall per pares, 
by his {Peeres upon their Honour, accor- 
ding to the courſe of the poſuive Lawes 3 4 
L. Steward being appointed, & found guilty 
there of high Treaſon. Upon theſe pro- 
ceedings was the Ad of Arrainder drawne 
up, Where the Claule afors mentioned 
was inferred, viz. That this Att of Attaindet 
ſhould be no pteſident tor the uc, 
which 
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which I conceive maſt be intended eichet 
in reſpe of the Triall or Judgement it 
ſelfe ; and although the clauſe ſhould men- 
tion the Ac, and not the proceedings there- | 
upon, it is all one as if ic had in fenee of 
Law, forthe proceedings and rhe triall are | 
included and involved in the Ju 
and therefore the Ad of Artainder or 
J comprehend all depending 
thereupon. Reverſe a Judgement at Law, 
you reverſe all the proceedings without any 
mention of them, therefore they are in- 
cluded. Now rhe triall was unuſuall, for 
in the Houſe of Commons, he was wied i in 
a Parliamentary way in the Houſe of Peeres 
by the Common I aw in Weſtminſter Hall. 
Further, this Clauſe might have a retroſpect 
unto the Act ot Judgement, for the Judge- 
ment was unuſuall, at leaſt nor neceffary in 
this reſpet, he was by the poſirive Lawes 
— againſt, Judgement might have 
een given againſt him by the Parliament; 
which Judgement ſhould have been en- 
tred into the Rolls of Parliament, accor- 
ding to the courſe of orher Courts of Ju- 
ſtice, but ta be attainted by AR this was 
more full and ſatisſactory, both to the 
"tender, and to others in this reſpe@, that 
all men are privie and conſercing unto this 
Judgement eicher perſonally or repreſen- 
tatively, and therefore all men muſt reſt 
ſatizhed : but ro teturne to our former 
Diſcourſe, and not to deraine yon any lon- 
per with mine owne fancy, as fome may 
ly, This L will confidently wette, he was 
by 
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by the Law pofuive adjudged a Traitor for 
— inpancs in the Kingdome of * 
againſt the very Law it ſelſe; for that 
goeth about to altet the Law or Governe- 
ment, or to oppole it in any hoſtile or 
compullary way , as it was proved mani- 
ſeſthy he did, is a Traitor, within 25. F. 3. 
and leayierh ware apainit our Soveraigne 
Lord the King, as the words of that Statine 
ae for leavying warte againſt the Perſon of 
the King, is included in the firſt branch of 
the Ad, of compaſſing or imaginirg the 
Kings death, as the leamed know; there- 
fore this Clauſe of leavying warre againfi 
the King, if taken in the lirerall fence, 
were not ſo necelfary, bur becauſe of ſome 

cat authority in this particular which: 1 

ve ſeene; I will conclude, that if taken 
in the ſence againſt the the Verion of the 
King, yet it is a!ſo and moiſt prinayal'y a 
leavying warte againkt ile 1 awes ard Gu- 
yernment ; a ſecra which [PNUTare Pe pic 
know not, for they thinke no Lresſon can 
be bur againſt the Perſon of the King ; row 
keaft any wan beirg impeached of High 
ITrcaſon, ſhould claime the bench of this 
AQ, which peradventure uud prove in 
convenient; I conceive this claule lor fon e 
of theſe reaſons added unto this Act. Eur 
(ome will ſay, That his igrorance of the 
hence, and his good intertions to lis 
Mazeſiy and the State were a fü he icnt 
Apology, the which he corfhrmed by his 
dpecch unto the people at his death. 

J anſwer, If it were fo atwined, yet 
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ignorumtia juris non excuſat, yea the meaneſt 
crime of the meaneſt perſon is nor hereby 
exrenuated in Law, but this was a crime of 
an eminent perſon, the higheſt offence in 
Law, and of dargerous Conſequence, 
all Courts of There are ſome Righrs of Parliament 
Juſticehave their yer behind, as namely, the atrendance of 
ealcs, vi- C. f. the great Seale neceſſarily upon this Court, 
Bleroy ,chis hath their claime and diſpoſitiun like wie of the 
_ t this 3, the Navy, Forts, and Magatzins 
_- for the defence of the Kingdom; as aifo of 
the great Offices of the Realme, all rheſe, 
nor any ,ofthem being the Kings unboubred 
Objet. richt, P he claimeth them. For ro begin 
with the Militia, which ( ſome may ſay, 
hath been forwerly debated ) in ſhewi 
his Majeſties raifing of Armies illegall 
unwarrantable, and therefore here ir will 
be but repitition- 
ol. I anſwer, if it were ſo, yet this being a 
matter now conttoverted of fo high conſe- 
quence, it ſhould nor ſeeme ungratefull ; 
Que repetita placent, decies repetita plare- 
bunt. but to diſpoſſeſſe you of this fancy, 
— hinde it not ſo, the diſcourſe of it 
ere you will finde in a larger notion 


(though very bricte ) then before it was 

ſpok«.n of, as having in the former debate 

relation onely to the pokirive Lawes, viz, 

The Commiſion how thoſe that were bound by Tenure or 
— _ Contract to Military ſervices could be in- 
. 1 forced out of their Snires, which ate bur a 


«1c 


paucity, in reſpeA of thoſe which are not 
impteſt by a more abſolute power, being 
neither by Terute not Contract bound 

there* 
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thereunto, and this power hath been made 
uſe of both by King aud Parliament, 31 
this tune moſt eſpecially; therefore here I 
will ſycake of the Mili of the Kingdume 
in generall,comprifing thoſe that are bound 
by Tenure, as others allo ; and ſhew you 
in whom the diſpofition of the other 
branch of the Militia, u. that which is 
limited by the poſitive I awes, is veſted and 
ſerled by Law,which (I rake it) is nor © 
plainely expteſſed before, The ia 
therefore is apparent to be of a two-fold 
confideration, extraordinary and abſolute, 
or more genetall, ordinary and limited by 
the poſuive Lawes. But ſome may ſay, This 
will not be proper diſcourſe here, the debate 
of this extraordinary and abſolute Power 
of the Milnia, i being out of the compaiſe 
of the poſitive Lawes, which I have pro- 
miſed ſhould be the onely ſquare and rule 
of this diſcourſe. But you will finde it here 
neceffary to ſpeake ſome what of this, as 
giving great light in this other branch of 
the Mil; and withall it is a rule in Law, 
that the beſt way ro expound the meaning 
of any Law, is ro ſhew you what the Law 
was before, for by that meanes you ſhall 
come to underftand the two maine parts of 
every Law remediall. The miſc hieſe uſual- 
ly mentioned in the Preamble, and the pur- 
yiew or enatting part ſpecihed in the body 
of the Ad. 

It is conſpicuous therefore enough, that 
this abſolute and more generall power of 
the Mila was alwaics in the Farliament, 

oncly 


No poſitive law 
veſts the Militia 
of the Kingdom 
in the King per- 
ſonally. Fi. ante. 
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Ratio, Why the Onely what was communicated by Purlia- 


abſolute power 


ment, be ir to the King or his ſubordinare 


of the Militia in Miniſters, was alwaies by pofitive Lawes 


Parliament, and 
not in the King, 
or ary ſubor di- 
nate to him- 
Nota. 


Two eRates of 
ob thing, vi”. 
abfolnc and li- 
med in law rc: 
pug'ant and 
Contr dciito! ys 


No ſtatite mens 
Gun, any e ing 
*» this nature, 
N. que}, or 


4 * 


or Statutes limited ; yea, to what pmpoſt 
had been the many poſitive Les coneers 
ning the Militia, viz. That none ſhall be 
compelled ' otherwiſe then the poſitive 
I awes, preſcribed to Military ſervices, if 
this more abſoſute and ſupreme power 
the M{1i/a had refted Nilt in the King 3 
What had theſe Statites enafted ? Vert 
even nothing at all: had they limited and 
reftrained all perſons without exception, 
the King 2s well as his Miniſters, and yet 
had thts unlimited power remained in the 
Rega!l Authority, rhe King ſhould have 
had in one right and capacity rwo Eftares 
or Powers of one and the felfe fame thing, 
viz. of the Militia abfolure and limited, a 
principle ſo repugnant and contradifory, 
that even common ſence rejeftethir; it is 
as if one ſhould (ay, A man is reſtrained of 
his full libeity, and yet may make excut ſi · 
ons abroad whereſoever he pleaſerh, 
Further, if this abſolute power of t! e 
Mil:tia of this Kingdome had been an inci- 
dent unto the Royall prerogative, would 
his Majeſty and hi: _ Predeceſſours 
from time to tire have diveſted themſelves 
ofthis Royal! Robe, and have yeelded to 
have been limited by the poſmve Lawes 
rouching the Militia ? yea, withour any 
cortradittion or reluſtatior, for ought that 
is apparent, if this abſolute power ef rhe 
Miltri1 had been his undoubtal Right and 
Prerg- 
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Feerogative ? It is a thing ſo unqueſtionable 

ir needs no further anſwer, 

But that which muſt Nop al contradi- go 

ion, or cavillation rather in this particu- 

lar is, Thar the King bimſelſe in none of 
his printed Declararions claimeth that ab- 
ſolute power in the Mista, but grounderh 
his Commiſſion of Array, as alſo all other — 
his proceedings in this nature upon the po- 
firive Lawes, viz. upon the Statute of; 4 Both theſe Seas 
ſormetly at large ſpoken of; by which Sta- wen repeated, 
rare if it were in force at this day he had no — — — 
powet in the Mh, but as the Statute of d 
Wincheſter had prefcribed and limited, as 
formerly you have heard. Which Statute 
of Winchefter would in no fort warrant this 
illegall Commiſſion of Array, grounded up- 
on $ H. 4- as I take it cleare, 

To give you an inſtance materiall by this 

Commiſſion of Array, they may be forced 
our of rheir Shires, but nor by inc heſter, 
as T conceive, unleſſe in caſe of ſudduine 
comming in to this Land of enemies accor- 
cing to the Common Law, for Wm frſter in 
this without queſtion aftirmerth the Com- 
mon Law, though ir doth alfo marge 
the Common Law in the aflize or proporti- 
on of Arms,making all eſtates both of lands 
and goods liable ro the Aſſu/ thete pteſcri- 
bed. By Wincheſter the ale is certaine, no Commiſſions of 
the King grovuded open Wiunchef cr formerly for Arraying men aw 
cording to the ſtatute; no Commiſſion at this day watrantable upon 
this Nature, nor any other pofitive Law. If any Kegall Commilſien 
for Arraying men watrantable at this day zit mnit be enly upon the 

ncie nt common law recited in ſtat. 1 &. 3. . 5 roating only is 
Tenures, N.. 

latirude 
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latitu e ro Commiſhoners to aſſeſſe whom 
or how they pleaſe : But by thi; Commiſlion 
of Ariay ro certaine Aſſue of Armes, but 
left ro the diſcretion of Commiſſioners. 
But ro reruriie to Our former diſcourſe, and 
to adde one thing more x If this abſolute 
power in the Militia had been his Majeſties 
ancient and undoubred Right, yer it is 
cleare he had been debarred and forecloſed 
thereof by theſe poſuive Lawes, yea and 
conſtant ulage in all times hath manifeſied 
this as an undoubted truth, for Commiſſi- 
ons Regall have for the moſt part iſſued 
forth upon theſe pofrrive Lawes, and where 
they have been unwarrantable, rhey have 
been in all, ages complained of in Parlia- 
ment, and retti/hed. Hence I concewe it is 
apparent, that cithera' Parte ante, 4 parte 
p"ſt, this abſolute or generall power in the 
Militia is veſted in the Parliament, but 1 
rather am perſwaded to conceive it was 
veſſed in Parliament a Parte ante, viz, even 
before any of theſe pofrive I awes, other - 
wiſe ſo great a Prerogative ( if it had been 
juitly pertaining to the Regall Digniry 
would nor have been (o, eafily parted 
withall. Ihen we will leave this branch of 
the MI as pertaining to the high Court 
of Farliament onely- and we will come to 
the other branch of the “ ta, tu. that 
which is limited by the poſuiqe Lawes, viz. 
the ancient Common Law, that being onely 
in force at this day. For this Branch of the 
Militia therefore, ard the conſtititirg of 
the high Sheritte of he County, who _ 

the 
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the power of this Militia, fo farre as it hath 
relation to the poſitive 1 aw, yea and in 
ſome manner participating alſo of that great 
and abſolute power, for he may compel! 
any man Within the County, but no fur- 
her for the preſeryation of the peace there- 
of, to attend the defence thereof, even 
thoſe that are neither bound by Tenure 
nor Contract, although the King hath uſed 
to conſtitute and appoint him by Patent. 
This is but uſage clearely for what is nor 
warranted by g E. 2 De vicecomratibus is 
bur uſage, therefore the election of ſuch a 
number by the Judges in che Exchequer, 
the preſertiog.them ta the King, and his 
election af one of them, I (cave unwatran- 
ted by this Law. Indeed the Letters Pa- 
tents granted by rhe King uoro this great 
Ofkcer of his Ofner, I rake it are warranted 
by this Statute Taciie, or by way of inci- 
dence or dependancy, for al! great Offices 
ate to be authorized under the great Scale 
by Law. 

Bur peradvenrure it may be objefted, 
that Sir Edw.Coke ſaith in his Magna Charts, 
F $$ « That the perſons choſen by the 
Judges in the Exchequer, and the Kings 
elecſ on of one of them, are warranted by 
ſome Stature in that behalfe, and nor by 
bare uſage onely. 

To which I anſwer, That it is of great 
weight, becauſe it was the opinion of the 
—— of England in . the 6. his time; 

ut note that Sir Edw. Cone delivereth no 


opinion upon it himſelſe, neither is this 
G Starut* 
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in him alſo. 


Nota 
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Srarute mentioned, either by the Judges 
at that time, nor by) St Edward himſelte, 
but onely fo left 5 but certainly the Statute 
intended muſt be 9 E. 2. De vicecemt: 
And it may further be ſaid, Thar it is 4 


rule of Law, that Oprtimans legum interpret ei 


conſuerudo, and therefore this conftant ulage 
fince the ſaid Statute is an interpretation of 
it. But what if we ſhould grant this, you 
are ſtill never the nearer & purpoſe, for 
here is onely a bare nomination or election 
of the Sherifte, no right of the Milinie. 
Concerning therefore the election of the 
high Sheriffe of the County, there is no 
negative Law in point to rake it from the 
Subje d, and anciently I finde clearely it 
did belong unto the Free-holders of the 
County by Statite, and the Statute of 9. 
E. 2. of eleſtion of the Sheriffe in the Ex- 
chequer, as it is now uſed is bur onely 
aftymarrve. 

Bur that I may not ſabje my ſelſe unto 
juſt cenſure, I will anticipate and prevent 
what may be objefted by the adverſe part. 
That theſe theſe two Statutes, viz. of 28. 
F. 1. commonly called by Legiſts Aut 
ſupra Chartas, ca. 8. by which the Subjects 
right in the Militia, and the eleftion of the 
Sheriffe the miniſter of the Militia appears, 
and the Statute of 9. E. 2. before named 
ate the one comtraty to the other in matter, 
and therefore within the rul of Lees roſte+ 
riores, priores contrarias abr gm, although 
they be both in the affirmative. 

To which 1 anſwer, that they are rot 


2 "wary 
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contraty in matter, they differ onely in | 
circumſtance, viz Deſignat ion of the Per- Definition of 
ſons that ate to eleArhe Sheriffe, and the _—- — 
rule of Law is, That the defignation of ane a0 
one perſon or perſons in an Ad of Parlia- conrariety in 
ment ſhall not exclude another perſon or mater. 
perſons, which had authority to doe the -K. Dol? 
ſame thing by an Ad precedent, as to put —— 

4 rd; prere 
you but one caſe inſtead of many, by 8.0 G. give, f. 69. <- 
£4. 16. The Chancellour , Treaſurer, and Two ſtatutes af 
other Offers have power ro demiſe Lands firmanvely au- 
and Tenements ; afrerwards 32. H. 8. ca — — 

5. gives authority to the Maſter of the unn 

of Wards, with the adviſe of one of ce. Faith. 

the Counſel! of the (aid Court to demiſe the &ion of Courts 
aid Lands and Tenements mentioned in the 299. B. Gith, 
former Statute, yet this doth not rake away l 3* H. 5. 


the Statute of 8 N. 6. alrhough that this laſt _ — 


AA defigue other perſons; for if before peradyeurure ins 

any Leaſe made by the Maſter of the tended with this 

Wards, the Chancellour and Treafurer differexce 

make one — — to the Statite 8 . 5. ** . 5 f. , 
t 


then the Maſter of the Wards cannot de- r gry 
miſe, and fo if the Maſter of the Wards perf tcl 
demiſeth firſt, then the Chancellour and both ftatutes 
Treaſurer cannot demiſe by 8 H. 6. Many (hall be in force 
more caſes I might here inſert to cleate this I L 
particular, come we then to our two Ste- 

nes, the Statute of 28 E.. de ſignes the 

Free- holdets of the County to chuſe their 

Sheriffe. The Statute of 9 E. 2. appointerh Net material 
the Judges in the Exchequer to chuſe him 41 5 
Severall AAs affirmative defigne ſevetall ſhall ſee — hy 
perſons to ele the Sheriffe, bath Statutes afte-- 

all Rand, ſaich the Law; if the one doth 
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elect according to one Stamme, the others 
are ſore · cloſed, and ſo ꝭ contario, and the rule 


fignation of the is true. The defigrarion of one perſon is 
Aon, matter of the exc'ufion of another in Srarutes, which 


Rancc not 


create a new Law, bur neither of theſe Sta- 
tutes of 28 E. 1. oro E 2. create new 
Law concerning the Mina, but in the 
deſignati on of rhe perſons which are to 
chuſe the Min; this Aaſſ Statute differs 


, from the hiſt, cherefore we may ſafely con- 


Negative words 


alter the lau. 


clude, Ubi lex non diſtinguit, nec nos diſlin · 
guere debemus. 

I have ſearched all the comers of my 
heart to avoid Hypocrifie, and of my nn- 
derſtanding ro avoid ignorance, and Lew 
not finde bur theſe caſes arc alike in Law 3 
therefore the 28. of E. is ſtill in force and 
not abrogated. Further , if the words of 
this Law had been the they ſhould have 
been choſen in the Exchequer by the 
Judges, and by no other perſons, or, and 
not elfewhere. then peradventure rheſe ne- 
garive words had utterly abtropated the 
hrſt Statute Many Cafes might likewiſe be 
remembred to prove this ; bur in out Sta- 
rute there are no words but affirmative on- 
ly, therefore no queſtion upon this rule in 
Law, fo in the end you ſee thefe two Sta- 
mites are not the one contrary to the other. 
Alſo there is another realon which makes 
for us, and that is that 9 E. 2. is onely affu- 
marive, as you have heard, and by impli- 
canon muſt nullthe 28 E. I. and that can» 
not be as I conceive, 

It is a high and great tight of the Subject 
this 
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this ofthe Militia, it is one of the chieſeſt 
flowers coy _ of _ 1—.— 
it cannot ivefted our of the K ingdome 
bur by expreſfſe words; it is like unro Jus > Aves — 
regale, or a Royalry of the Crowne, which paſſe by unplis 
cannot paſſe by implication as the Sages of ton. 
the Law know, for it is the Kingdomes 
caſe, and no particular Subjects caſe and 
right, and therefore from all caſes in Law L 
that can be oppoſed differing, to R. 2. ca 3. by word genes 
doth not rake away 13 E 1- commonly call aud unpucite 
called the Statute of Doni / conditionalibus 
decauſe the words are general! and impli- 
cite, Statues made by the venerable pre- 
ſence of three hundred men or more, equall 
to the Senate of R ome in wiſedome ſha'l not 
be diſanmulled by ſuch ambiguous conſtru- 
Dene, bur 1 will jeave this to che judge+ 
ment of the learned. F rther, if the diſpo- 
fition of this branch of the M1{:t14 were the 
Kings Right by this Statute before mentio- If the Midi 
ned, yet he it not the (ole propriecor there by the politics 
of, but intruſted Suh mods to diſpoſe of ir _ umi 
as the Law hath appointed; and you ee in nn ne 
what manner the Law hath ſetled ir by thus King. yer he is 
former diſcourſe. The King cannot com not the ſole pro- 
mand the Militia, or raife an Army either Prieters but ins 
by Sea or | and, without his high Court of een it 
Parliament approve of rhe fame, they can- — 1 — . 
not be forced out of their Hhires, but in hach appointed. 
eaſe of ſuddaine comming into this Land of 
ſtrange enemies by the power of the King, 
or by his legall auchoriy. 

But to lay afide all other weapon of de- Argument by 
fence and argument, and to cloſe with the 34mitrance- 

G 3 adverſe 
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advetſe patt upon this very Law of 9 E. 3. 
and the ſence of Law upon this AR, and 
admitting 9 E. 2. to nullifie 28. E. 1. which 
yet we doe not grant for a poſitive truh by 


admirtance of it Argument: gratia, onely we 


will debate this Statute of 9 E. 2. and open 
ir plainely to every capacity, whereby it 
ſhall appeare here is no harbour for the 
Militias Royall, it will prove but Statio 
malrfice carinu, an unſafe refuge. 

The words of the Statue which they ſar- 
miſe veſt the Mi/itia in the King are theſe, 
That the Sheriftes ſhall be choſen in every 
Gounty - the Chancellour, Treaſurer, 
Barons of the Exchequer, or chiefe Baron, 
as another Statute hath it, or by the Juſtices 
by one Statute, and by another Statute by 
the chiefe Juſtices of one Bench, and of the 
other ; Parum differunt que re concordant : 
But to out purpoſe, In whom is the Militia 
ſetled by this Stature ? It is apparent not in 
the King, but in the Sheriffe elected by the 

udges, who are fworne as well to the 
mgdome and People as to the King, as 
appeareth by their Oath. Bur yer further, 
In what right hath the Sheritte the Mi/itia 
of the County ? I anſwer, Here is no right 
of the Militia veſted in any by this Statute, 
onely # bare nomination , then the right 
and power of the Militia reſts where it did 
before by Law ; and that if the very lettet 
or ſence of this Statute be urged, the right 
of the Milina is not in the King, Why 
then a further queſtion ariſeth upon this 
AQ, in whom is the right of the MIt ia, 
| or 
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or in whom was it before this Statute, fince 
this Law giveth no right to any 
I anſwer, The Shetiffe had the poſſeſſi- Sol. 

on of the Militia, the Law was Ceſſuy que The Sheriffe of 
xſe, that is to fay, had the right and intereſt ms Minis pols 
of the ſame ; the Sheriffe had the giſpoſi- lb 20 
tion of it for the uſe, benefit, end behoofe courts of juſtice 
of the Law, for that you ſhall ſee plaine Cu que «uſe. 
enough, for rhe words of the Law are to 
this purpoſe, That the Sheriffe is to diſ- 
poſe- of the Militia to preſerve the peace 
of the County, to ſuppreſſe al! Riots, Inſur- 
rections in diſturbance of the peace, ro 
execute the Judge ments and Injunctions of 
the Law in the Courts of Juſtice. What is 
the peace of the County, but the Law of 
the County, or rather the fruit and etfe dt of 
the Law ? Due obſervance and execution The peace of the 
of the Law is the preſervation of rhe County the law 
peace; whereas on the contrary, violation t che 2 Z 
of the Lawes brings Warres and Divifion 4 1 . 2 
with it. Not a word here bur that the Law of the taw- 
is Uſs fruftaarizs of the Militia, hath the 
right and power of it, the Sheriffe the dif 
poſition as Miniſter and Servant of the Law. 
If it be objefted that the Law faith, That 
to preſerve the Kings Peace the Sheriffe | 
hath the diſpofition of the Mi/itza. Thar is 2 peace 
rrues and yet it is nothing ro prove the right — — 
of the Militia in the King, for the Kings efe& of the law- 
Peace is meant, ot the fruit and effect of the 
Lawes, by which Lawes the K ing injoyeth 
his Peace as well as the SubgeR, ſo that Nil! 

doe bur labour in vaine The Law till 

the right of the Militia, alſo the 
684 Courts 


(3) 
Courts of Juſtice, — 2 high Court 


of Parliament , where the law teſteth as in 
or Uſage, 3nd the Kings d pofirion of 

or Uſage, 'ngs difpofirion 
——— the Militia De — i were fince the 
Militia Conqueſt, that is not materiafl, as you ſhaſ! 
Fi. infra, ſee pre'ently in the d concerning the 


great Offices of the Kingdome, Ubi eadem 
* ratio idem jus. 
The N litia f At touching the Navy Royall, the Forty 
the Navie, and Magazines, it is apparent, hat either 
they are included as parcel! of the Militia 
of rhe Kingdome. or are as appendants 
thereunto, and therefore as ro them, Vi 
erit jan difton, guod nen i um fit prime. But 
yet to ſay ſomerhing of them though but 
repitition. The Navie, that is to ſay, the 
Ships are things in their narute tra firory 
in Law, they may have exiſtence or not, 
Diverſic temporibus as occafion requireth, 
and ſo in the eye of the I aw are not thing: 
ſo confiderable as the Militia of the King- 
dome, which is a thing permanent and abi- 
ding, and ſhall have a conſtant exiſtence ſo 
Jong as England ſhall continue a Nation of 
people ; and therefore the Law hath not 
taken ſuch ſpeciall cate for this, as for the 


Farr x ao Militia But to give you a full anſwer, and 


nds upon the not to krepe you in ſuſpence: What is 
Ne of the the Navie Royall without the Militia 2 | 
Land How are the Seas defended unleiſe rhe 
Militia of the be defigned for thar 

ole. Goodly materialls without any 

to move them for the publike ſervice, 

fit for proſpet onely, nt for uſe ; therefore 


you 


ANI S'3 


* 
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cannot confider them without the VE” 

Militia of the | and to guard them, unleſſe —— g 
they be furniſhed with men for publike im- of the land -o 
ploymeur. Why then ſtill all depends up- , i, not con- 
onthe Militia of rhe Land, and you fee de able. 
by the former diſcourſe how that is ſerled, 
the King cannot diſpoſe of it, otherwiſe 
then the Law hath appointed it; ray it 
ſermeth that the pofitive M Ii is nor in 
him perſonally, but ſubordinately in his 
Miniters, ſo it is ſaid in Law ro bein 
the King. Thus you ſee an end of this par- 
ticular, the King may build Ships bur he 
cannot make them, orherwiſe then as a 
livelefſe ſtructure unuſ. full without the 
Militia. 

Bur to inlarge my felfe a lirtle further on 
this particu at, it appeareth that the Navie, _ | 
that is ro ſay, the difpofirion of men, ne- Since this AR 
oeſſary for Se ſervice, is nor in the King — 
but Parſiament, who made a tempota-) Ad or flatue, 
Act or Srarute fince the Parliament began, : 
enabling the Lord Admirall for the time 
beings to impreſt, raiſe, and leavie ſuch 
number of men neceſſary for the ſervice of 
the Navie , as ſhall be requifire for that rie, why the 
expedition Hence it may plainly be col- Militia of the 
lected, that fince this Act is expired the Navie muſt reſt 
Militia for the Navie muſt of neceſſuy reſt — pour es 
in the power of Parliament, fince the * — 
King by implicire conſent in enacting this 
I aw ſo conceived, for otherwife he would 
not ſure have affented unto fuch an Act, ſo 
derogatory to his Regality, if the Law had 
not been ſo at that time, bur he would 

have 


|  Objeft. 
bo!, 
The Militia of 


the land mnulitta- 


hand, wnleſſe you 
drv ide the power 
of the mini 


the Navic 12 law 
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have authorized the Lord Admirall by 
Commiſſion under the great Seale, and fo 
no AR of Parliament had been neceſſary. 

Further, if any man ſhall obje d and ſay, 
That the power of the Mili, for rhe Navie 
was in the King before this Add, and that 
was the cauſe of making this ſtatute bue rem- 
porary, Which alſo being expired, the Mi- 
{itia of the Navie is reveſted in the King 
againe- 

The anſwer of this will be bur AAum 
prragere, the Militia of the Navie depen- 
ding upon the Mlitia of the Land before 
this Ad, and therefore the Militia of the 
Land debated as formerly you have heard 
at large, both that general! and abſolute of 
the Militia, as alſo that which is limited 
by the poſuive lawes, there needs no fur- 
ther anſwer. 

Further, it is evident ro me upon this very 
AR without any retroſpeR, to what hath 
been formerly ſpoken, that the Mil:114 of 
the Land, rhe great matter now controvet- 
ted, muſt of neceſſity reſt in Parliament, 
for it is parcell of the Militia of the King- 


dome, rhe Militia of the Sea is alſo the Mi- 


liua of the Kingdome, yea of the Land it 
ſelſe, for rhe Sea and Land are incorpora- 
ted by Law in point of Dominion, and 
made one body ſubje& ro one head. The 
Militia therefore of the Kingdo ne, and 


ie of the the Militia of the Land are all one iu Law, 


and in the M:[:tz7a of the Kingdome you 

muſt include the Militia of the Navies 

ſince the kingdom in judgement of law 1 
[4 


 _ _ a mas oa 8V- +> @. 
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deth both Sea and Land ; Or otherwiſe, 
if we ſhall abandon all reaſon in the Expo- 
ſition of this Statute ir muſt ar leaſt be 
granted, that the Militia of the Navie is 
in the power of the Parliament, even by 
the implicite judgement of the King and 
his great Counſell, and admit a fraction or 
diviſion of this great power ſo dangerous to 
Government , and rending much to the 
weakening and enervating the great ſtrength 
of this Kingdom, I mean the Mlitia thereof, 
and be occaſion of perpetuall inteſtine wars 
in this Na ion; a poſition ſo inconſiſtem 
with Government , and diſhonourable to 
the Wiſedome of this State, tha I thinke 
there needs no further conſutat ion of it. 


The Forts and Magazines ſurely are as 
atrendants and aa n+ the Militia, 
and that common reaſon reacherh the one ro 
ſecure che Ammwnition pertaining to the 
Militia, and as a receptacle for the ſame, 
commonly called the Store-houſes for 
Armes, the other to imploy the Mina in 
for the defence of the Land againſt the 
enemy) for ſurely the Forrs and Caſtles de- 
fenfible belong not unto the King in right 
for one ſpecial! reaſon, becauſe if they 
ſhould belong unto the King, then you 
muſt grant hum a power and right in the 
Milina, to be imployed in the ſervice of 
theſe Forrs and Caſtles, for ro what pur- 
poſe hath the K ing theſe if he cannot com- 
mand the Miu, of the Kingdome to de- 
fend them; they are then in judgement of 
Law and reaſon houſes or Princely Pallaces 

oncly, 


Nota. 
Divikon of the 
power of the 
militia dangerous 
to government» 


The militia of 
the Forts and 
Caſtles 


e, why the 
Forts and C aſtleg 
defenfible per» 
taine not to the 
King» 


Object. 


NMI rules the 
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onely, nor Forts or Caſtles, ſo that you ſee 
in concluſum by I aw and Reaſon we are 
come to this. The righr and power of the 
M:l/:ia of the Kingdome rules al! Forrs, 
Ships, Navie, Magazines, Cafties, all de- 
pend upon this thereſore I hope i have ſpo- 
ken of theſe particulars ſufficiently. 

It may be objected, tha Sir EA. Coke 
faith in his Inftirures 1 Link1on, That 
no man can build a Caftle defenfible or of 
Military ſtrength without leave of the 
King 3 hence it may be inferred, the King 
may build, and conſequently hold ſuch a 
Cale or place of tr 3 bur whar of 
this, he hath nothing to with the . 
lit ia, this norwithflanding. And if it ſhould 
be granred otherwiſe, yer he cannot defend 


Forts andCaſtles it with ary orher Milla then of thoſe 


2 that are hereunto eſpecially bound 
y Temire or Contract, neither can any 
be forced out of their Shires contrary tothe 
Law, to defend this place of ſtrengrh, or 
Caftle ; alſo that the King may build and 
hold a Caftle defencible, may thus be i 


the King hath affenred, to defend any Ca- 
file defencible with the Minis of the 
County, therefore if the Sheriffe, or any 
ſuch like ſubordinare authority from the 
K ing hold a Caſtle defenceable, ir is in 
judgement and ſpeech of Law the Kings 
poſſeſlon of the fame, but of this ſuffi- 
cient. 

For 


> O_— 
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For the great Offices of the K ingdome, 
the dipofiron of them did anc ently belong 2 * 
unto the Parliament as the r rights, and that 
Maſter 1 ambard a learned Lawyer in his 
Archeion of the Courts of Fuſtice reftifieth, 
whoſe words are theſe 3 That the Keeper The grea: Of- 
of the great Scale was wont to be clefted fices anciently 
by iry of Parliament; and he ſaith pertaining to ch 
furrher, That he had read, that Ralph Ve- 
vill Biſhop of Chicheſter, being Chancellour 
to King H. 3. being Commanded, refuſed 
to yeeſd up his Scale unto the King when 
he 1 it, affirming that whe had te- 
ceived it by the Counſell of the Realme, 
fo he would not without like warrant te- 
5 it againe. And in the daies of the ſame 

ing, it was told him by all his Lords ſpi- 
rituall and remporall, That of ancient 


time the creation and diſpoſition of the 
ey Paſt, the Chancellour and Trez- 


furer belonged to the Parliament. Thus 
farre Mr, Lamberd, Dr. Cowell alſo in his 
Booke, called The Interpreter, whom I 
nominate at this time as a Royaliſt in this, 
yet he cireth a Prefident in the time of King 
H. the c. who direfling his privie Scale to 
Richard Earle of Warwick, thereby to diſ- 
charge him of the C aptine-ſhip of Calls, 
the Earle refuſed to obey, and contirued 
forth the ſaid Othce, becauſe he received 
it by Parliament; and the inference of Co- 
well hereupon is falſe, that cither the K ing 
muſt be above his poſuwe Lawes, or elle 
he is no abſolute King; for he is an abſolute 
King, though not above the Lawes , => 

ul 


Sol. 


Faltered) nu; 


abrogated or 
aullitcd, 
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his Governmeut were then meere Tyranny; 
alſo the Kings of this Nation are not in that 
ſence abſolute Monarchies , for this is a 
mixt Government, partly Poliricall, partly 
Monarchicall, as he worthy Knight Sir 
Thomas Smith, in his Common Wealth of Eng- 
land affirmeth, and this I have remembred 
before. Further, Sir Edward Coke in his 
Magna Charta, f. 588, $59. ſaith, Thar an- 
ciently Offices either for the preſervation 
of the Peace, or execntion of Juice, be- 
cauſe they concerned all the Subjeds of the 
County were not difpoſed of by the King, 
bur by the Free-holders of the County, 
choſen in every ſeve tall Shire by the Kingy 
Wirir; now if it were fo for the publke Of- 
fices of the County, the ſame Law and rea- 
fon relleth yon, that it muſt be fo for the 
publike Offices of the K ingdome, either it 
muſt reſt in the people, or their repreſenta- 
tive Body. 

Bur it may be objefted, That Sir Edw. 
Coke faith in the ſam place, that the Sta- 
mre before named of the 28 E. 1. is altered 
by E. 2. and ſo this Office of the She- 
rifte being a publikr Otfhce for the preſer- 
vation of the Peace: and execution of Ju- 
ſtic e allo is not in the SubjeR,or their repre- 
ſentative Body. 

To which I anſwer ſhortly, becauſe it 
harh been formerly debated, That Sir Ed. 
Cole is thus to be intended, that it is altered 
parti y as tothe eleftion of the Sheriffe in 
the Exchequer, if the Judpe; purſue the 
ſame Statute, and the Free holders of the 

County 
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County dot not ele dt before them, and fo 
that zurhority is good Law. We muſt make 
ſuch interpretation that every learned mans 
j nt may be honourably eſteemed 
and be effedhuall Ir likewiſe appeareth by 
the ame Author, that anciently the Con- 

ſervators of the Peace, or Juſtices of the 
Peace were choſen by the People, and ſo 
are many Offices at this day, the election 
of the ers is by the Free holders or 
people, the Kings Wii iffuirg forth firſt 
for that purpoſe. Now what Law hath ta- 
ken away thoſe from the people, or their 
repreſentative Body? Verily none that 1 
known act Judiciall,or Record,whereby 
the fight of the Kingdome is ex prefly given 
away. vr if this did appeare, or if it 
ſhould be granted that uſage recorded in the 
Kings Caſe were ſufficient,yert in tlicſe par- 

riculars it will nor give a right unto the 
King; and if he hath time our of minde 
diſpoſed of them, yer this will nor availe, 
if by any matter of Record, the right of the 
ſubject appeare, as it doth by Statute 1 aw 
before remembred, and by legall authority, 
then uſage is invalid as the learned in the 


Viage of no {ogg 
againſt à Nature 
or judicall c- 
cord. 


No ſaute gives 
away the Sub- 
jects right es 
preſly in the diſ- 
poſition of get 
Ochce , or & 
the mln 


Not. 


Lawes know. The Ad of 28 E 1. fetrie# 


the M:/1:19 in the ſubjeQ, as you have head 
formerly ; here the right of the ſubijc ct ap- 
peares, the Forts, Navie, (aſtles, and Ma- 
gazines depend all upon the Ma, either 
the abſolute or genera'l power of the M. 
lina,'or the MI, poſitive, or regulared 
by the poſitwe 1 awes 3; both which are by 
Law veſted in che People, or the repreſen» 

tate 


(96) 
rative Body the Parliament, as you have 
heard formerly. The great Offices of the 
Kingdome appeare by learned and legall 
authority, afore mentioned in the Subject, 
and their repreſentarive Body, both in right 
and in diſpofirion. What ſhall I ay more, 
"=" if this be not ſifficient to make the Subjects 
—_— right cleare in this particular Then - 
a ſtatutc though the King hath by uſage almoſt gai- 
ned a perperuity in them, yet this will not 
ſerve , no preſcription or uſe will be of 
force againſt a Srarure, or judicial! Record, 
for that is proofe to the contrary, as the 
Law faith. And the Kings Caſe is all one 
with the Subjefts in this; Repall uf is of 
no force againſt a Statute or nudwiaht Re- 
cord, for as the rule of Law is true, Vullum 
tempus occurrit Regt , preſcriprion is not 
good againſt the King in many Caſes, ſo it 
is as true, Nullum rem orcurrit lei, no 
uſuge or preſcription is of any effect either 
in the Kings Caſe, or Subject againſt the 
Law, appearing by Statute or judiciall 
Record; and 1 hope no wan will ſay, but 
that the Rolls of Parliament are judiciall 
Viage of noforce Records, befides our legall Annals or 
againſt claimes. BDO Further, if uſage ſhauld be admir- 
and interrups : 
ious. ted, yer here have been divers clamours 
and interrupiions of Parliament, yea, dif- 
pobrions by them of thoſe grear Offices, 
and thoſe other part culats, and then ne- 
celſarily uſage is not of force, as the Law 
ſaith , for the Parliament claimes untorhe 
gren Offices of the Kingdome, yea their 
di poſuion oſ them from time to time I have 
ipoken 
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ſpoken of before, as alſo of the Subjects 1 | 
diſpofition of the Militia, or their repre- i Saunen as 
ſentative Body, for it cannct appeare that — — 
the King harh by diſpoſition of them time oc warecruptior 
our of minde gained any inheritance in 
them, in the right (as we fay ) but chat 
there have been Claimes and diſturbances 
by the Subje&,or their repreſentative Body, 
and then uſage neceilarily is i no force» Object. 
Before I conclude this particular, I will 
anſwer one QbjeRion that happily may be Pleas of the 
made touching the Militia, and that is this, © /+ # 
that Sir Edw, Coke faith, That no man can 
leavie Warte within the Realme withour 
authority from the King, for to him it 
onely belongeth. 

I anſwer, becauſe the aurtoriry is great, Fol. 
that his legall or politick capacity may be Authority from 
very well here intended, and not his perſo- the King inrends 
nall, and fo the authority of every Court h leFall or po- 
of Juſtice is the Kings authority, the words — 
( De mandatonoſtro ) in the Writ of Melixs at — 
1nguirendum, upon a former Ottice deſective, 
ae intended not the Kings Perſonal! Com- 
mand, but his Command by Wrir, iſſuing 
our of a Court of Juitice ; fo the authoriry 
of the King is in this place cant his legal! 
authority, not his Perfonall, which every | 
Coart of Juſlice ſpecially upon Re cord is By 
inveſicd withaff. - Alfo the ſubordicate au des Ather 
thoriry ofthe Sherifte , as alſo of every is the Kung N 
Courr of Juſtice is the Kings authority cven <uboryy. 
in the litetall ſerce, for the Sherifte and 
Judges of the Court of Juſtice ate authori- 
ted by the K ings Letters Patents. 

N Alſo 
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A ſo they that have their Authority by 

Ads of Patliaent, as the Sherifte hath, 
No man Ke Have their authority from the King, forare 
purport thus not all Acts perfefted and confirmed with 
much, no man of the Roya!! ent? S/ that theſe words be- 
ti; own private fore ſpecified, viz. no man, &c. pur pott 
— 1 e blainy thus mich; No man of his one 
—_— q private àuithotity without legall amhoricy 
thority. which is rhe K ings imedrate authetity, can 

No ta. leavie War within this Realme. 

It you ſhouid make other confirnctionr, 
you ru'lthe the poſitive I awes, and even 
the le gal courſe of Juſtice and Government. 
So that we way ſafely conclude (I hoge ) 
upon the premitles, that the Subjects right, 
and conſequently of their tepteſentatiwe 
Body io l iſpoſe of the Militia, and of the 
great Othces of the KingCome remainah 
yet undoubred even at this day. Theſ* 
things huve been judiciouſly debated, and 

Note that all the at large by a learned gentleman very well 
ſtatutes touching knowne, therefore of this ſuhcient You 


> 7 min powtO* that ate now learred and wiſe , be not ſe- 
the Milla arc Ix? 
warily an4 caus duced with errour, panſe a while and eor fi- 


tioufly penned, det with moderation what ts become of the 
not ove Jaw that R-gall power, viz. the Kirgs perſona'l 
j., expreſſe words 

or by any ſound Collection, or inferences ſertles it in the Kas pers 
ion ally. thoſe ſtatute chat the King make uſe of, an which men- 
tion emily ſervice due unto the Regall Dignity, a: in gene- 
rall ter mes, and may very well be with relation to the poſitive 
lawes precedent, as 11 H 7. 1. f. H. 4. 1 F. 3. N. 5. None o 
them can be intended of the genet all or ablolure power of the mis 
Iitia, but ot that 92 * of the Militia that 1% by the poſitive lawes 
Lmnited; for it eth:rwiie, you muſt by fuck conſttudion nulluſie 
all che poſitive lawss * occed ng. Nota Vid. ante, 


power, 
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power, ſuch 'as you would Have it in the 
Nilitia of this kiugdome ? That which 
the K ing will not part withall, no not for 
any time, be it to his Wife or Children, ſo 
neare and deare it is unto him, and of ſo 
high conſequence as he profefſerh. There 
are but two branches of the Militia, the 
one genetall an more abſolute, the other 
ſpeciall, and limited by the poſitive L awas 
as you have heatd. For the gene tall and 
more abſolute power over the Militia, it is 
ap patent to be inherenc of ancient right in 
the high Court of Parliament onely; I 
thinke the premiiſes duly conſidered, no 
rationall man will deny it; for the other 
part of the iii linuted by the pofitive 
[ awes, you have heard it is veſted in the 
Kings Miniſters, the Judges and great 
Othcers of Juſtice by the poſitive Lawes 
not in the King petſorally confidered. 
What is then become of the great Com- 
miiſion of Array, which clearcly claimeth 
and uſcth both theſe powers of the Mil{itra £ 
W hat are Armics of men raiſed by theſe 
illegall meanes? You have heard formerly 
in this diſcoi tſe what they arc, I ſhould be 

lorry to repeat it. 
he fupreme Moderator of all things 
will one day Judge theſe exorbirancies, I 
will yy no more , Theie is one yet great 
Objection of thoſe that are curious and 
hard to be ſatis ted, it is Comewhat darke 
and Enigmaricali to the ignorant, and that 
is „ , I hat Armes are token up againſt rhe 
King by the Parliament, they leayie War 
| _ 3 UC ag3iolt 


By the Divine 
law the regall 
perſon differen- 
ccd from the 


tegall power. 
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ini his Perſon, an AA in it ſeffe impious, 
and by the Divine or Humane Law in no 
wiſe warranted. To which 1 anfwer, That 
this Allegation is falſe and untrue, there 
is no force or violence offered, or imended 
to be offered agdinft the perſon of the 
King; we coneerve his perſon onely free 
from the Sword ; but if you rake his perſon 
for his power raiſed by him coagmenta- 
rive, there we differ from you, for by the 
I aw Divine, wherher his — and power 
raiſed by him illegally con- 
founded and not diftingniſhed, or whether 
Tyranny or abuſed Authority ſhall be ſaid 
ro bc the Ordinance of God, and ſo not ro 
be diſobeyed; I will not meddle in the 
decifion thereof, though I rake it cleare 
they ſhall nor; for, goe to the very Etymo- 
— of the word ( Ordinance ) — 


frequent! —— en: and fo 
much infiſted upon Dy the other parr, rhat 
ſt 


it out ht not to be reſiſted; it is plaine, it 
is derived ( Ab ordine ) ſtom order, wiſe- 
dome, and judgement, the ſhadowes of the 
Divine eſſence which is an cternall Law, of 
admwwrable wiſedome even to ir ſelſe, and is 
the Primum mobile, and original of all Or- 
der and Ia ro the Creature. Now inTy- 
ranny and abuſed Aut hority chere is no- 
thing but folly and — as I ray © 
fay, the authours of diforder and confu 
and ſurely if the Lawes of man be called 
Ordinances for this reaſon before ment o- 
ned, What ſhall we thinke of the Law of 
God ? Whatſoever is by this Law ap- 
pointed 


(tor) 
ointed is wiſedome and judgement in the 
Eofiratt That place of Scripture which you 
wreſt by miſ-incerpretation for the purpo- 
ſes warrants no ſuch matter. This ſhal! be 
the manner of the Kings, ſaith Samue/ to the 
ple, They ſhall rake your Sonner and your 
hers, they ſhall rake your Fields, your 
Vineyards , and give them to their ſervants, 
Se. From this place of Scripture make you 
1 yranny the right of King ( for ſo ſome of 
ya render the words) and ſo Ex con/equent! 
the Ordinance of God is, Mor Regis, ius 
Ru; ls u the right of Kings becauſe the 
Ad of Kings? then Musther, Adulrery, &e. 
are the 1 — of Kings, and the Ordinance 


of God ; H God himſeife is Made the Au- 

thor of all wickedneſſe, a moſt impious 

and deteſtable * Yea, doth nor the 
i 


raftice of the Kings of Iſraell manifeſt the 
ame Did Ahab rake away Naboths Vine- 
yard as his right without any further pto- 
ceedings - Did he not by pretence and co- 
lour of Law rake away his life and Vine- 
yard 2 Did he not ſuborne Witneiſes a- 
gainfſt him? This man blaſphemerh God, 
and the King was he not much perplexed & 
troubled in minde at Naben, deniall? All 
theſe things ſurely had not been if it had 
been lawfull for Ahab ro have taken his 
Viegyad from him; yea, what faith God 
unto him for this? Haſt thou killed, and 
alſo taken poſſeſhon Is this Divine appto- 
batien Are either of theſe Atts allow- 
ed, or not plainly reproved ? haſt thou 
taken polſeſhon implyerh clearely , that 


Ahab taking Naber Vineyard was nor 
H 3 Gods 


i Fam ca. . 


(Render the 
words) vr. this 
ſhall be the right 
of the Kings. 
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wer by the 
420 of this 
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Gods Ordinance or Law, bur the wicked 
abuſe of Divine aurhorirg. Further, I con- 
ceive upon the Ads of David and Eliſha, 
mentioned in the Scriptures , it is lauf 
to reſiſt Tiranny ant abuſed authoriry; Yea, 
that itis lawfull ro oppoſe the Repall po- 
wer, though not the Regall Perfon ; bq;t to 
cave theſe thirg to thoſe that are [earned 
in Theology, we will Farch a ligle the 
Lawes ef the Kingdom: Doe nor our Lawes 
make the ſame diſt action, berweene any 
power il egally raiſed by the Kirg, and" his 
Perſon ? May nor the ure bclawhilly re- 
ſiſted, not the other? Hath nor the Law 
appointed rhe Ain of the King dome to 
ſuppreſſe any KRyors, illegall Atiemblies, 
yea, thongh commanded by the King? I 
ſuppoſe that may be wade-a parent enough, 
for put the caſe that numbers of people, 
being [nſidiatores rum & agrorynm e- 
popularorer; paine the Perſon of the K irg. 
rea hi; prorcthion under the great Sea'e: 
ſhall not the Magiſtrates and Miniſters of 
the | aw execute rhe Law apainſt theſe per- 
ſons, notwithſtanding the King, be preſent 
with then? Sure they may ard oughr Bur 
peradventre you wil fay, This cafe is no- 
thing ro our purpoſe, rhey that have now 
adhcared ro the Kirg arc gon Subjefts, 
no Delinquents, as your inſtance formerly 
imports. I anſwer, the te aon of che Law is 
the ſame in boch Caſes, yea, they ate de- 
linquents in both Caſes that rake vp Armes 
without law. authority and further, th 

ere Traitotz aiſa, theuh they aide — 


iſſiſt the Kings perſon, as you may perceive 


by 
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by the former diſcourſe; but Iwill e xp late 
the Law a little farther in this particular. * 
There are two or three ſeverall States in £, 5 3 
the Raigne of E. 3. and of other Kings of | 
Eng lind Containing theſe words, or to this 
ett; That che Judges, or the K ings Ju- 
ſtices ſha'l hor delay to doe juſtice and 
right, yea, they are commanded fort doe 
even in the Kings Caſe. rotwithſtandiſ the 
King by his great Seale or Privie Seale 
command rhe contrary. fut we rhen the 
caſe, that the great Scale is ſent to Pay the 
conrſe of Juſtice,and the Me ſer gets there- 
of be numbers ot armed mer, ſhall not che 
Juſtices 0ppoſe thi; il'egal! power? Shall 
they not apprehend thele perſons as Re- 
bels unto the State and Government, if 
they ſhall atrempr rhe execution of this 
regall command by force or violence? nay, 
I conceive they are ſubj ct unto great and _— ow 
ſevere cen ure / if not ap+ra!l ) for appea- — 
ring in Armes in diſturbance cf juſticc. al mer ur to come 
though they offer no force or violence af n A hoſtiie 
a'l, * their Meſſage tothe Court. manner to di- 
Andi; it not apparent that theie perſons be J ultice- 
ſha!! be empeached as offenders, Ca cor 
ronam Of dignitarem Regs, roxwithſtar.dirg 
the Kings Scale yea, if the King (hall be n _ 
preſent with them, thi; will not a cer the — — 
(a ©, the Judges arefro execute the Au in then, F n any 
the Kirgs name againſt them, and further, hoſtiſe way they 
to pronounce them Traitors if in ſotccabie Exeonte h. illegal 
or hoſtile manner they ſhall endeavour to — _ 
interrupt ot hinder the power and autho- — =” _ 
rity of the Law; here you ſee the diſt nctin 
which the Law makes betwixt the Kegall 

H 4 Perion 
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perſon and the regall power. The Kings 
perſon is ſubic4 ro no debiliry or impes- 
fedtion in jadgement of Law, andtherefotg 
no crime or cttence can be jncident to his 
perſon, witneiſe the Arrainder of King . 
before he was King re{qlved by all the 
Judges, that Ip 's fi by arraining the re- 
gall dignity, all attainders of Treaſon, or 
any other offence were purged, and that 
there needed nor any reveriail of them in 
Law; and this appeareth in the legall 
Annals of the laid King, you may plain- 
ly perceive the Kings perſon uncapable of 
crime by rhe Law of this Land, his perſon 
is ſacred and not to be touched with vio- 
lence ; yea, the Law medleth nor at all 
with his pecſon, as being innocent of all 
cime, as to any legall inputat ion; bur the 
power of the King, in what condition it 
Rands you may cafily fee. Which Henry 
the 7. wiſe y fore-ſecing procured that AA, 
it H. 7. ca. 1. before mentioned, to ex- 
empr the attendants of his perſon, as alſo 
of bis ſucceſſors from impeachment, know - 
ing chat by Law they might become often- 
der, although they followed his perſon in 
the Warres, and did him truc and faithfull 
ſervice for the defence of the King and the 
Lard, becauſe hs Title unto the Crowne,as 
the times then weresmight not prove firme; 
for if his Titte by Marriage ſhould have 
failed, as even the ſtate of Princes is ſub- 
jet unto humane caſualty, then his atten- 
darts in the Warres upon his Perſon ſhould 
be in danger of judgement, a5 being raiſed 

without 


(205) 
without lawfall authority, ſo as by chis AR 


if a Perkin War becke ſhould attaine the re- 82 


1 digniry lawfully ; his Auendants in the 
ares were by this Act free from im- 
peachment, if they declined not from 
their duty of Allegiance in this Statute 
mentioned, which by Law had not been 
fo if this Act had not made this ſpeciall 
roviſion. Now you may view plainly the 
Kings Perſon and his Power diſtioguiſhed , 
alſo you may ſee in the ex pofuion of this 
Starute formerly mentioned the fave diffe- 
rence. They may attend the I. ing perion 
inthe Warres and yet Trairers by Law, 
his Perſon ſecured, his power not fo. And 
although the King pardonerh this Ofterce 
upon this Starute, as it appeareth formerly 
he hath dene, yet ſurely thus is nor ettedu- 
all, for he is diſabled by Ad of Parliament 
to rake benefit of thts act, and therefore the 
King cannot inable him, a- upon 3t. EL. 
in caſe of fimony, if the King preſent the 
fame perſon fimoraically to the ſame Bene - 
fice, and with al. in his prefencation, there 
is a ſpeciall Nen ebſteme, yer this will not 
availe. Alſo 1 concerve, if he be Impeached 
in the high Conrt of Parliament upon this 
AA, as he may be, and not by Indiament 
at Common Law, then ſurely the Kings 
Pardon will not aide him. I have been 
ſomewhat more prolixe upon rh; Statite of 
11 H. 7 ca.. becauſe it is much infiſted 
upon by the adverſe part. Give me leavt to 
im pat: unto you ſome ſpecrall obſervations 
upon theſe Statutes of E. 3. before memio- 
ned, 
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ned, viz. That Juſtice ſnal nor be decayed 
” for the great or little Scale of the King. 
Note the tons T hriee particulars warthy the confidegarion 
tram held in branch themſelves our of theſe 1 awes natu- 
m—_ — rally; Firſt, That the K mg may erte in lis 
the A-chebiſhop judgement, his Commands may be illegal 
of Canterbury & and contrary to Law. Secondly, That At- 
Chancellor, viz. mies oſ men, or men in Armes may be rat- 
That the King fed by the King without authority of I aw. 
— 4%. Thirdly, That theſe forces thus taiſed by 
4 perſonally, n f 
though he might the King are to be ſuppteiſed and puniſhed 
erre 19 circums 25 Delinquents to the Lawes and Govern- 
"ſtance or the ment,notwithſiand ing the h ings Commard; 
Iike,yet in point where you may lik-wiſc evidently perceive 
— a dirterence in Law berwixr the Kings Ver- 
ould ao erte, 

1 (a, aw cs ſon and his Power. I wil: debate theſe three 
error ter, put culars briefly. The ting may errein 
The King may his judgement, he way Command contrary 
—— 2 to L; yea, hat his verball ꝓtoteſtat ions 
— '© may be otherwiſe in private ta the Judge, 
a in pub like ro the world; the Judge is not 
bond to belecve his verball ptoteſtati ons, 
though under Seale, he is to execute the 
Law , and not to delay richt and juſtice 
Nota. Note here the command of the Law, the 
command ofrh« Kirg ; the command of the 
Law to be obeyed, not the King : note alto 
here the ſupreme power of the Law beſote 

ſpokr:1 of. 

Obred. Our Malignant cry our and (ay, Is nor 
the Kir ro be. beleeved / He hath pto- 
reſted upon the holy Qacrament to the 
world, that he-will preſerve our Religion, 
L awes and Libertics, yea that he will noc 
violate the Lau es ; we are Kcbel's and not 

Sud je as, 
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Stbjefs, if we ſhou'd diſcredir the prore- 
ſtations, yea, the Oarhes of our Prince. 
" T anſwer, The Judgement of a Parliament Sol. 
1s otherwiſe, he may erre. Fis Commands 
may he illepall, and the Judge is nor to re- 
pare any proreſtarions that are otherwiſe, 
ut do execute the | aw, | 

We ire good ſubjefts rorwithſtanding The Eing may 
this falſe aſperſion ;- for the ſecond parrr- — a 
cular, he may raiſe Armies of men againſt % tww. 
Law. that yon fee plainly , for it he ſend 
this Meſſape ro obſtrutt the courſe of juſtice 
by numbers of Armed men, ate nor theſe 
men illegally armed ? For ir appeares they 
come to oppoſe rhe Law, a grear tence, by 
theſe Lawes evident enovph. Here Ke fe 
ap peares the truth oſthat State of 1 
afore named, ſo much miſ- interpreted by 
evil Counſelt about his Majeſty; (ch 
Conrfet! by which his Majeſty is ſednced Of what Co _ 
in his heart, and miſled, of which Counſel — — 
the Law taketh no notice at . whilſt the 
wiſedome of rhe great Counſel! of rhe Kirg 
and King ome, fo by 1 aw deemed and 
determined, even in the interpret ation of 
thi: Law an4 many other, is nep'ected and 
not regarded ;) for cheſe numbets of arme! 
men comming with the Kings Seale to ſtay 
Juſtice, yea, rhongh rhe King be attended 
by them in Armes, are capital! Oitenders 
and Traitors, and ſo to be certainly pro- 
nounced, if they ſhall ferceably arravpr tc. 
execute this Regal Command, though the 
Kings perſon be atrended by them VV has 
ſpeakes then the AQ of 11 7 % bot what 

forme: 
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farmer Statutes have faid. The Allegiance 
of the Subject may be declined, andyathe 
Kings perſon followed in the W azres 3 for 
the Regall Warres may be unjuſt upon all 
theſe Statutes, and 9 it is cleaze to any ta- 
cionall man, I am forry to unfuld theſe 
hidden aud ſecrer Myſteries of the Law thus 
latte ſor I doe unfainedly hanour the King; 
but, Amicas Socrates & anicus Flats ſed ma- 
ci amica ueritas, 

For the third particular, that the Judges 
are to ſuppteiſe this illegall power, I need 
not much trouble yau withall, for orher- 
wiſe the words of rheſe Statutes were idle 


Regall forca not and illuſory 3 how could the Judge po- 


war tam ed by 


ceed to Judgement, if theſe men that come 


law, are clearely to ſtay the courſe of Juſtice were not hin- 
tobe ſuppreſt by dered in the execurion of this tilegall Con- 


theic lawes. 


Application, & 
N.. 


mand. The ſence of the Law to be thus up · 
on theſe Stautes, he that runneth may read. 
I intended no more but by way of ſuppolt- 
on, but in teſped that application is ne- 
ceſſary in theſe diſtraded times, and uſefull 
in ali Diſcourſe, in regard chat our oppo- 
fires will ſay, and clamout too, I hat none of 
theſe Lawes are in queſtion, there is no 
violation of them, therefore you ſhall (ce 
that in our unhappy times all theſe afore re- 
cited particulars are Verified. 

The King doth erre in his Judgement, 
his Commands are contrary to Law 5 wit- 
netle the Kings Command ro apprehend 
the Members of the Houſe of Commons, 
contrary to their Lawes and Priviledges, 


nd to it them upon ſuppoſed Crimes elſe- 
where; 
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where; yea his Majeſty himſclfe came is 
Perſon into the Houſe of Commons, and 
Demanded , or Commanded delivery of 
them. The _ Commiſhon of Array 
d ofen iffuing „great Oppreſtion to 
the people, whereby he armerh thouſands 
of men, at this day, contrary to Law and 
Juſtice, the King claiming no other power 
to Array his people, or Arme them by his 
owne Declarations in print, but which de- 
pends vpon the Starure of 5 H. 4- before 
remembred, and that Statute is not in force, 
as you may perceive in this Treatiſe for- 
merly. What need 1 ſay more, C ommilli» 
ons have been ſent under the great Scale to 
Array the City of London , and other places 
of this Kingdome, to take up Armes againſt 
the Judges of that high Court of Parlia- 
ment, to hinder Juſtice and Judgement, 
as theſe ſtatutes afore mention; Shall not 
theſe J proceed to doe right and ju - 
ce, the ſe iſlegall Commands notwithſtan- 
ding * Doth not the King arme the Papiſts 
contrary expreſly to Law, yea, by Com- 
miſhons under ſcale to ficht againſt his 
Prople, againſt his Parliament, when as by 
$ Jacobr, ca. 5. they ate to be diſarmed, 
and to beare no Armes within this King- 
dome; and although the Kirg Licenſe 
tbem, nay, Command them to take vp Armes 
as the caſe now is, that will not aide them, 
fincerhe fature is for ſecurity of our Re- 
gion, and our Lawes againſt the enemics 
thereof, the King cannot diſpeme with it. 
Far the other particular, That the — 


ac; . . not 
to be viipenied 
withatl 
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hath raiſed Armies of men to execute theſs 
illegall commands, and that the Judges of 
the Law, and of the high Court of Parlia- 
wear have according to their duties upon 
theſe Statutes endeavoured theſe illegall 
forces, ir is plaine enough. 

No hat ſay you unto theſe things, yee 
that belecve in errour and falſhood? Are 
we [ill rebels and traitors in your judicious 
opinions ? Fight we for the Lawes, and 
for the maintenance of them, and ate not 
one ot the actions amongſt many, which 
might here be remembred juſtihable, and 
yet are you the good Subjects, and we the 
deiperate Rebells? What if you ſhall ay, 
We arc no men that are compelled to rake 
np Armes, we ſerve the King voluntarily, 
we are none of the illegal Comm ſhon of 
Array. I anſwer, Incidir in Sun qui wall 


| „ e Char huem, you fly from one exrreame 
Traiors within tg another, from ene defence illegall ro ano- 


= —— ther; ate you nor puniſhable to goe or ride 
the Kings perſon armed by Starutes formerly mentioned, 
inthe Warres without any cvill intentions appcaring ? 
voluntarily, it how much more then when you goc about 
you de hne tem to violate and 1ran{greiſe the Lawes. Your 
the duty of Alles 
gange, as it is voluntary act here makes the offence the 
plainc you due, Featet, as for the cxception of the King 
and his Servants in his preſence, menrioned 
in theſe Lawes, that i; nothirg, it will not 
helpe you at all, for theſe Lawes, as 1 have 
formerly ſpoken, intend only his ſervants me- 
nia, and for preſervation of the Veace 
likewiſe , what is this paucity of men t 
Armies namerou: ? Here is no refuge for yo 
IN 
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In rheſe Statutes, we are come to Nurcules 
Pillars, to a Ne plus ultra with our oppo- 
hres, we are come to fo ſtraight a paſſage 
that there is no declining either to the right 
hand or ro the left , for 1 thinke we have 
ſearched all rhe corners of ecrour ; I will 
purſue you no further, 1 wiſh you may at 
length rurre it tu the wayes of truth, leaſt 
that God open the mcuth of the dumbe 
Crearure to reprove the fol'y and madnete, 
ſmce the voice of the Law moveth you not 
at all. Hence it is apparent, that the Law 
as ſupreme hath inveſted both King and 
people, with that power which they have 
by Narional| pact and agreements, and theres 1% 1, uſah a 
fore if rranſgreiſed they arc liable unto power coerfive 
judgement, as you ſee it cleare in matrers un to the K 
touching the K irgs poſſe ions, though not poleſhons, yea 
his perſon ; and if the Law come fo neare 3,0 Feuer 
. , illegal! used 
the perion of the King in point of coertion, by Rum. 
as his 1 ands and Eftare,making them Subject 
to the Decrees and Edidts of the 1 aw, pro- 
nounced in the Courts of JiRice ; then 
common reaſon teacheth you, that the I aw 
hath a computlary power over all illegall 
forces ratled by the king; for the Revenues 
and Lands of the Crown are wore neceliary 
and meident unto the repeal! Digniry, and 
are ratet corjoyncd unto it in point of de- 
fences mainte ranct and fecurity, then ary 
power not warranzed by Law. W irveile this 
Cale, that the Lards ard Kevenves of che 
Crowne, come they by diſcent or purchaic, 
toc to the next fuccefiour to the Crowne, 
contrary to the rules of Law in the Subject, 
; Caſc 
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Caſe, an inſtance of this che diſcent of the 
Crown from Ed the c. to Queen Mary,refol- 
ved by all the Judges, that the Lands of the 
Crowne deſcended to the ſaid -Queene , 
though bur of che halſe bloud to King EA 
werd; yea that the Jewels of the Crowne, 
and - perſonal Ef ate veſted in the faid 
Queene, and rhe reafon of the Law is the 
ſame before mentioned for defence, mainte- 
nance and ſecuriry of the Regal! Digniry ar 
Perſon ; bur any idcgall power raiſed by 
the K ing dye th with his Perſon, it can ne 
ther diſcend, neither can it be diſpoſed of 
by the King, it hath no affmity ( as I may 
fo lay ) nor any relarwn to his Perſon; yea, 
the Law taketh no notice of it at all but 
with an cye of Fuftice ; ſo that ir is manifeſt 
the Law ufcth a coercive power, as to the 
K ings potſethicns, yea, as to any Armies of 
men, or forces raed by che King withott 
legall authority. | 

Come we then to his Pezſon, ſee the wiſ- 
dome of rhe 1 aw there allo, it uſeth no 
coerſive power, becauſe his Perſon by the 
Divine Law is Sacred; as alſo it is need 
lefſe for the Law to uſe a compulſary power 
over the Kings herſan, ſecing that his Lands 
and Poſſeions, yea, my illegall power rate 
fed by him are ſubjctt io the Cendure of the 
Law: What formid.bic thing is his Perſon 
if you rake away any power from him but 
whar is warranted by Law? What need of 
coertion over his Perſon? I fpeake not this 
to dimmiſh the juſt and due rights, and 


gremneſſe of the King, for the Majeſty and 
gr:ameile 
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gredtnefſe, with which rhe I aw hath in- 
compaſſed him is in ruth, Majeſty, Et rcgia 
celfitude, illegall Magnificence makes him 
but a poore. and weake Prince, deſpicable 
even in the eyes of his People, Ejus poteſtas 
as Brafon fairh, ell juris C non Injurze. Bur 
to draw to a concluſion, inferiourt Courts of 
Juſtice have their authority to ſuppreſſe 
any force raiſed by the K ing, if not allowed 
by Law, as it. appeateth in this Treatiſe, 
that theſe Armies of men by the King Com- 
manded aze In no wiſe legall. What Thall 
we then fay ? Shalt nor the high Court of 
Patliamenthave the ſame atuhotity which 
inferiour ¶ Hurts, Hand- maids unto it, even 
in time of Peace have uſed and exerciſed ? 1 
im aſhamed of this grofſe ignorance. Now 
you that have many tergiverfations and 
ſhifts ro defend etiour, hat Gy you unto 
this; declare unto the world your Cauſe, 
and ſtay theſe ſtreames of bloud amongſt 
your Chriſtian Brerhren ; Publiſh to this 
Nation the blIndrefſe and hard neſfe of their 
hearts, convince their judgements and un- 
derſtandings , that truth may once more 
flouriſh amongſt us: Bur if nor, be for cvet 
confounded in youg elves, & cloſe up your 
lips with perpetyall ſilence hereaſter. 

But you may ſay, How comes it to paſſe 
that theſe patticulars have not hitherto 
been diſcovered to the world ? I anſwer, 
The oppoſite power or ſachion hach been 
for many Ages prevalent, and wherethe te- 
gall Power hath gained from the the Subs» 
jc, it is hard and with much difficulty to 
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be reduced ; ro ichſtanding there hay 


not wanted in all Ages Chanpiogs, and Af. 
ſertot of theſe rruths, yea even in out owne * 


times there have been Propygnatores acer: 
imi. W iqneilſe the Caſe of Mr. Hampden 


formerly .remembred , in rhe damning of 


which Judgement I rhinke all theſe illegali- 
ries appeare, Which had it ſtood in force, 
property in Eſtates had been a meere null i- 
ty, yea the Axe was laid to the very root, 
the ſubverſion of Juſtice and Government ; 
Lee your hig) durt of Parliament had 

en of no uſe for the Subject, fince upon 


the Kings one perſonall judgement and 
opinion, for ought chat appeares otherwiſe, 
for he that was the ſole Judge of the danger 
of the Kingdome, might have impoſed what 
Taxes he pleaſed upon his People, and up- 
on refufall have inforced the paiment there- 


of; a Naviſh and batbatous judgement , 
nullifying upon the point all the poſuive 
Lacs of this K ingdome, and making the 
Government it ſelfe meerely Arbitrary. 

I ſhould likewiſe hete give you a touch 
of the K ings Prerogatives here, as pertinent 
to this former Diſcourſe ; for ſome may ſay, 
The Liberties of the Subjcf are much in- 
ſiſted upon here, bur where ate the Kirgs 
Rights and Prerogatives, hath he none at 
a'l ? Therefore to omit the rumetous Pre- 
regativey of the King, partly mentioned in 
that anc ent Statute of Nera Regis, or 
diſperſed in the legal! Records. or Annals, 
which ro preſent unto you would be too 
preat 2 labour and ncedleſſe, Ame diem 

clan 
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clauſe compone 
like the mis reſtti di them — Wardſhi 
this great Shi 1 Pilax —— whic vetics. — 
in the — tlie Royal! the courl = ſein Marriage 
therefore 1 nt ſeas of Prerogati e liefe you ns 
Kings pin the firſt — — , © 
renc Rights and place nate affaires 0 itomes , Min — 
incident to „ his Pretaga ves Are diti — rea- 
2 — Crowng, ad—whow — {Þ; 
— , — — als — 
the Kict hat nence, ot arive 15 don: al Q,z4t1Vcs 
— oer wb . 
in the Sub — 7 other a 7771, C 
his P ech caſe in rj ty.cour per- 77 
real. rerngarives e in right of hi fe of Law benefit i 
ol his are either his Crowne, 2 1e 
4 5 relive 5 ity 
ro —_ poll. ions, —— M by —＋ ee 
relation f 
ho!d nor hem have the uon f'= — 
e b reſtrdh A Impoſiion 
they anuſt og inn poſitions. 
— Ing — ons they! Prerogar fd 
—＋ can 8 w — ulage Rules gell Give 
4 r at | mence ry; *. 
give you _—_ of. at this _ tive. 
cle by Laps i. of Peters. To 
unt 10 i q 
4 cte th A —— 10 © ing hath: 8 
tied and ꝗ Nation d 4 'Chursh | 'C gervates call 
lent & not . K. — ie Clicrke * oy cad icht : 
rogative be, — and 2 — hall — 
. though the Þre- 
N Reoi ed cothe Ki oo negl re- 
— 4 1 ſauh the 8 Nullum — 
ze ſhould beetle cher yet = 19 
: Tight ; the 
_ ; the 
King 
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Mi bed bur onely the firft or next preſen- 

amor —— oy L aw, therefore be (hail 

Vo . nothaverheſecond. The King may cake 2 
t HE; wan intobis proteftion by his Prerogariv', 
perparhil or let: to free Him from Suit and moleſtation if he 
dess net of Fortes be inploycd in the Kings ſerviet (and fo 
5 teya'ly certified) but be cannon proce 

him char i in 'Bxacueion, or agrinft whom 
#1 Exceuion is © begranted im dhe Suit of 

rhe Subject. becauſe cat would be cot ious 

to the Subech anddifpofſefſe him of that 

mtereſt which the L hatt veſted ia him. 

R oyall Precnh. FHerhath & greet weregative indeed, vir 
manon a Prerde ro make u, ie Sab pong, which na 
ins, Subject can doc; bo this Proc lata tion muſt 
be in fopplement, or Declaration of a (aw 

already in being, not in derogation of any 

I aw e<ftabh z ney; I concewe ho car 

not command any thing by Proclamation 

(at leaſt Sub pen) it there be av L in 

force to warrant it, although in this parti- 

' ailar his Prockhatation be mn narure of 4 

Law -remediall, pteventixg ſome great mi- 

chieſe ar preſent by no pit Law zedreſ- 

ſed. Whar ſhatl we then thinke of thoſe 

froquent Proclatmnarions of late times , de 

nouncing men Init before the Law hath 

fo adjudged them, eontrary to the knowne 

res of Juſtice; yeawen, the Members of 
Parſlament,which cannot be legally judged 

Trairors but by che Juice of that * 

Court, as formerly you have heard, yea, di 

vers other alſo no waies ferrenced I affure 

my ſelſe in ty lepald way ſo to be. 

To the (cord re cr refttifaion of the 
Pretoga- 
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Prerogative, I need fay little, authoriries are 
$ ſo plentiſufl. If Lands come unto the K ing 


by Furchaſe, in theſe he hath ng — 


tive, as in thoſe he holder Yu thronce 
great anriqui y. Theft concerning the . The King hath 


lia, the negative voyce in Parliament car no Prerogative 


not be Tferogarive, they are not within 
theſe tyles ot limitations; for if the Prero- 
gative be of force for the Ms, it 
would he injurious ro the Subject, it ſhould 
al commence by uſage within memory, 


irthe M ifitias 


Nota. 


contrary to the Statute of 28 E. r. yea to 5 C. 3. 44.4, 
other more moderne Lawes. So likewiſc 1 &e. 
the negarive voice in Parfiament, it would 4 . 


not onely be injurious rv the Subject, but 
even to the Lawes and Government it ſelſe, 
making them af! meerely Arbitrary, yea, 
contrary ti Srarute Lax, as fume good opi- 
nion hath been. 

Thus you have a hrieſe view of the pre- 
rogatives, rather ſhewing you whar they are 
not, then what they ate; which I was mo- 
ved unto, for the fat'sfation of thoſe who 
have not ſo deep infight into the Lawes, 
Ter pures arbuſta j nt hne, myriee. 
And now I have paſſtd through rhe ene- 
mies Quarters, that 's to ſay, the ſtrengrh 
of their Poſitions and Aﬀertions, by which 
they have miſled a great party of this Kirg- 
dome, I will a little breath and detiver unro 
you the ſunme of all, and run over the 

ads of their Principles 


Mag. (her: ca. 29 


Their firſt, as you may ſee in the begin +4, 4 
ning of this Treatiſe, ſtrikes at the toot and cauſe, of Partia 


branch of Parliaments, the maceriall cauſe ment, 


I 3 thereof 


For wall cauſes. _ 


of Yar laments 


Notz. 


% 
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thereof; that is, the Members of either 


Houſes, fweepes them all away from the 


ſervice of the Common Wealth, makes 


that renowned Afﬀcmbly a meere deſolate 


ſtruſture. 
The Kings negative voice in the next 
pace, as one. blow takes away the formal! 
cauſe of Parliamentzgthar is to ſay,the Laws 
and Governmentyhe is by this Dottrine be- 
come the Legiſlator onely the Members 
the Lords and Common are but inconfide- 
rable perſons, they fill up roomes like Pa* 
geants for lhew onely 3 — out of whoſe 
mouthes did flew the Orac les of wiſedome 
are not now ſo to be reputed 3 the Kings 
voice now is a Law, atleaſt if he © Rr 4 
no law ſhall be enafted, the concurrence of 
the Prince in eſtabliſhing any Law, be it 
never ſo necellary is now bur a politicke 
mercy,or a metciſull policy(as ſome write) 
not without great petill tu be altered , but 
ſunply to binde the Prince to ratifie or con- 
firme any Law, is repugnant to Monarchy. 
Me thinkes I ſee this great Body Politick, 
beirg deſpetately wounded witch il'egall 
preiures ready ro expire ; call for her Phi- 
ſitians to miniſter wha, ſome Medicines un- 
to her : Alas, rhey cannot come, they arc 
laue with the Sword, they ate impriſcned, 
they fand at the Scat of 0 

capital Ihe Ph ſick that ſhould be given 
unto her, thoſe Cordial and Medicinall 
laws l he reſticution of heuth, ſee what is 
likew ſe become of them. This lutle worme 
at the 199: of Government, a negative voice 
devoures 


udgement, if not 
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devourcs all; this ſweet ſmelling and amia- 

® ble Roſe hath at the roor a Worme which 
conſumeth all, wharſoever afforderh de- 

light or comfort Quid delubra juvant, ef 
molly flama medal lm. What doe the high 
rowred conceirs of Parliaments availe, 
this ſoſt fire conſumeth by degrees 4 Quod 
nen violento m sta ex um; That, which 
the great combuſtions, the rage of fire and 
{word could not accompliſh 3 it waſterh thy 
very marrow and fpirirs, I meane the ſoule 
enlivening Lawes z but this onely by way 
of ſappofition. Thus you ſee the Tree by 
its fruit. 

The efficient and finall cauſes of Parlia - Efcient caule os- 
ments we will joyne togerher, the efficient Parliaments. 
canſe of calling Parliaments is che urgent 
affaires of the K ingdome, as rhe words of 
the Writ are for the calling of Parliaments, 
not the iſſuing of rhe Wrir by the King, 
that is onely inſtrumentall; and you may 
ſee by rhe ancient Law of this Land, Par- 
liaments are to be called fo ofren as need 
ſhall require, by two Srarutes in the Raigne , „ 
of Edw. 3. Parliaments are to be F. . 3 g 
once in every yeafe, and oſtnet if need ſhall 
be; Statutes for ought that 1 know yer in 
force. With what tace then can theſe ſtu- 
pid ignorant Advocates on the orher part 

8 proclaime to the world the paſſing of this 
Bill for Trienniall Parliaments, an AR of 
tranſcendent grace and favour , when you 
ſee, it is an AR of right and juſtice ro call 
them once every yeare, yea, ofrner if need 


ſhalt require. 
14 Burt 


| 


fl 


Object. 


Not calling Par- 
Imments , or 
when talfed the: 
power of diſſolu- 
non no Preroga- 
tive, becauſe 
againſt theſe 
ſtatures, 
Vi, Devant.in le 
prerogative. 
Sol. 
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But me thinkes I heare it whipered, Th 
this Ad for Triennall Parliaments is an AQ 
of — grace and favour, — 
ding any ring yet ſpoken, as appeares 
— — Act, for by this Sa- 
tute it is provided, That in caſe the King 
ſhall nat iſue forth MW.. for the calling af 
Parltaments within the time prefixed by the 
Act, that then every County and Birrough 
ſhall have power to proceed to eicctjon of 
their Knighes and Burgeſſes in ſuch manger 
as the At hath appointed. Alſo it appear 
reth ſurther, that this Seſhon of Parliament 
ſo to be called, ſhall continue for the ſpace 
of HRüty daies withour any power in the 
K ing to diffolve it. Parliaments to be cal- 
led without the King, yea, when called, 
not to be diſſolved by hi for fuch a time. 
Sure Regall Prerogatives conferred on the 
Subjekt. 

| anſwer, Even as the Sunne diſperſethi 
the miſts of the ni © ia the preſence 
of rar af theſe foggy vapours of errous 
wilt ſuddaine ly vaniſh; ſor as to the firſt, 
che calling of Parlia ments, doth it not ap- 
peare th they ate to be holden once every 
yeare, yea, oſtnet if noed ſhall be, by wwo 
ancient Statutes yet in force? Which Sta- 
rutes a mot i other good | awes, the King 
at his Coronation weareth, io obſerve and 
keepe. How can Parlament; be holden at 
nx called! rherefore the K ing is bound of 
riętu to call them 

For the ſecond, That they ſhall not be 
diſolved for fiſty daics by the King; 1 


anſwer 3 
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ſolution of Partaments a - 
withm the letter or fence, o 


for diſpculty ad- 

hus you ſee an end, a diſſolution of \*- — 
theſe wal Objeftions, but no diſſo- Puli cant of 
lution of Parliamenss, I haſten the finall Parliamencs 
cauſc of Parliaments, is to make good lawes, 
to redreiſe grievances, to procure peace; 
but alas, the Dove brings not to us the O- 
live branch of Peace, the voice af the Tir- 
tle is not beard in our Land; bur the wa- 
rers and inundations are increaſed ſo high, 
that they have even drowned the Arke of 
God, the Peace of God borh in Church 
and Common Wealth; rhe urgent affaices 
of the K ingdome arc laid aſide. Me thinks 
the anſwer of Jehy in the Scripture is very 
pertinent to aur purpoſe, What beſt thou to No peace e 
lar with peace, tene thee behind me ? What g ar Hane 
peace, ſo long m thy abhominations continue, OE 
and are jo many The bloud of fo many of 
the Saints ſhed and ſpilt upon the ground 
doth cry for vengeance, and the wrath of 
God is incenſed again us. 

Obſerve 
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Kore theſe pars Obſerve ( judicious Reader) from thi | 

uvlats. precedent diſcourſe theſe few partreufars 
apparent and unanſwezable, and as the very 
minde of the Author of this worke, te fſect 
and contemplate thereu phon. 

Thi firſt is, That the toot and original 
of all rheſe troubles was the Kings diſſer- 
ting the Houſes of Parliament, under pre- 
rence of Tumult, and in ſecurity of his 
Perſon, but the truth is evident enough, it 
was becauſe he could not prevaile in that 
evill Counſel! which then was given him, 
upon ſuggeſtion of I know not what crimes, 
to take away the Members of the Houſes 
fromthe ſetvice of the Common Wealth, 
and ttying them by Commiti:ons elſewhere 
by the knowne I awes of rhe I and ( as they 
pleaſe now ro terme them) wreſted & miſ- 
interp tete j by iegall Judgements ro Con- 
demie rhe innocent; for the poſuive 
Lawes, and the Lau of Parliament much 
diner, and are not in many particulars 
conſiſtent together, and yer both Iawes 
in their proper Spheres and motions juſt 
and good Laco, and howſoever the people 
be decelveil otherwiſe, and by other pre- 
rexts, this is the very truth and beginning of 
all our miſerics; Hinc zi lachmne. 

In his Majeſties abſence from the Parlir- 
ment theſe Agents have not been idle, they 
then labour ro invalide all the procee- 
cdunęs of Partiament withour the K ings pre- 
lence perſonal'y, they Arraigne then, 
and J:dperhem as mul, and void by extra- 


jadicall Declarations, there is a ſu ua ine 
eruption 
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emption of this impious doQrine, That the 
King hath an abſolute negative voice to all 
their Votes and Reſolutions, and fo their 
— there frivolous and comemptible; 
a poſit ion inconſiſtent with the Government 
of this Nation, and ſubjecting both Lawes 
and people: bite principis, to the will 
and pleaſure of the Prince. A curſed O- 
pinion. | 5 

And further, when they ſee that theſe 
Plots are incfieQuall , they take up Armes 
in plaine termes ; Bur what to doe / To de- 
ſtroy the Lawes and Government for ou 
that I know, yea, the King himſelſe in his 
Regall Dignity 3 they colour it with Law 
and Juftice , forrhwith iſſues a Commiſſion, 
knowne by the name of The Commuſſlon of 
Ar, an illegall and unjuſt Commiſſion, 
as you may perceive by this former Dit 
courſe. Afterwards rhey fly to the defence 
of the Kirgs Perſon, an AQ juſtifiable ( as 
they fay ) even by the Law of God and 
Nature, as if the Law of this Land had 
provided for the Members of this great 
Body Pol ricke, and had left the head 
thereof withour any ſecuriry of ir ſelfe ; a 
high and great ſcandall ro the Government. 
The truth is, the King is made uſe of by 
them, under pretence of the ſecurity of 
his Royall Perſon, but to ſhelrer them- 
ſelves finm the mul and penalty of thoſe 
great and capitall Crimes, of which they 
are even by the poſitive and knowne Lawes 
guilty z you may ſce how largely and wiſe- 
Ly the Law hath invironed the * 

a 


The Parliament 
and people with 
the m, ſi ht tor 
t heir lawes and 
I\ber:uues; yea to; 
the King.and the 
maintenance ot 
his regall dg 
nity» 
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and Dignity, with walles of defence round 
about in the fore-poing Diſconrſc; rhere- 
fore they nee not feeke any orher refuſe. 
Laſt of aff, rhey caft this alperfion upon 
the Parlitment and Kingdome, That they 
takt ip Arpe3'againſt the King, which you 
may perceive by this Difcovirſe they doe 
not; they intend ro hurt to his perſon but 
the ſaſery thereof, for ſureſy they that 
ſeeke to inveſt the King with the ſame 
of Peace and j uſſic, with which 
the Law hat advrned him, ſeeke more the 
ſecurity of his Perſon, chen rHioſe that ſeeke 
by theſe bloudy courfes ro preſent him 
ump his people in the indeleble Characters 

Chat I Hy no more) of errour and mit 
povernmen, ' 
Are Ulurpations the Robes of a Prince? 
Certainly theſe are not his Parliament 
Robes ; Is any tum denied or with held 
that is his Majeſties right, if his Majeſty 
would ceaſe rheſe Wartet againſt his Pro- 
pie? Thus yau ſee in briefe the beginning, 
progrelle, and continnance of theſe our ca- 
lamme:; unto this day on the Kings part, 
by evill Coun'ell ſomented and maintained. 
nothing but violation of Lawes and Juſtice; 
and although ir be falſly alledged, Thar 
the King ſighreth for hi, Crowne, 1 rhinke 
upon the ptechiſſes you may ſafely con 
clude, the — and people fight for 
their Religion, Lawes, and Libertie; ; yea, 
to fer the Crowne, and the due Riphrs 
thereof upon the Kings Head; and his 
Poſterity, which by theſe iſlegall waies hath 
bern. 
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been, is,/ant with be much expoſed even to 
tume and deftrattion. 


If any man (hall be yer ſo py in 
hey © hin tfe, 44 om to ten fativhed with what 
on is here de were, bur tha Roſh ind blond 
lone BF wilt till conteſt, t have nothmag more to ſay 


unto him ben this; Tr is che Lawes and 
Government di this Kingdowe-that wart 
rants this cur. Er 04n174 negore ori © þr rAcipta 
non eſt H n 
And now draw to 2 cu e of th 

wol ke, yum thar are fillet with knowledge 
and wifedame ( as it is much giotied in by 
the fanple and 'ignoram ) where” is © your 
leaming ard wifedome ? may nor 1 Hy ur- 
ro yon, Bel how that Grd hath choſen 
the vile uud atijeft thus of the world to 
oppoſe the mighry, the foolith ehings of 
the wor'd to confuund the wife 3 MW hat ae The Kings part 
theſe fireames of bloud for ? Are they for fight not for Rez 
your Religior? Is this your laſt ob;eftion ? Pym 
take heeti that you cee ror herein, if you * 
endeavour to diſam e Retigon, to take away which under 
the Bulworkes and Fort fications thercof, God ) priferve 
the 1 awes- and Statutes of this Kingdome, 42d ſecure our 
by which-unr Relig on truth been titherto 3 * 1 
under God preſerved and miainrained; Are 3,0 01 
you nor gtulty of Sacriledge e Way there 
not 2 Statute lately made to difarme the 
[ apifſt, a; a dangerous enemy to our Reli- 
gion? 6 rake away all Ames add As mu- 
nition from him, as alſo to baniſh him from 
the K ings Heuſe or Coner, or of his Heirts 
apparent, or wirhin ten miles of the (it 
of London. Row is this excellent Law 
ſt. mefnlly 


Ne cauſe whats 
ſocver ſulficis 
ent to juſtifie the 
violation ef the 
Lawes, we may 
na doe evill 
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ſhamefully abuſed ? Not one jot or tittle of 
the ſame , but infringed ; Have they not 
freely repaired unto the Kings Court, a5 
likewiſe unto the Princes? yes, have they 
not been a Guard unto his Perſon! Doe you 
not likewiſe Arme, and command in Armes 
the enemies of out Religion againſt, us the 
Popiſh Party, under pretence of the de- 
ſence of the Kings Perſon, directiy againſt 
the [ awes of this Realme, as I have ſhewed 
you before. That Law which dext Divine 
Providence is the onely ſecurity of out Re- 
ligion, the diſarming and weakening the 
Papiſt, and what will enſue upon thiss but 
if they ſhould prevaile ( which God avert ) 
an utter maine of our worſhip of God, or 
at leaſt a tolle ration of Popery , which 
would foone extirpate the Proteſtant Re- 
ligion. 

Now let the world ſee what zealous Aſ- 
ſertors you arc of Gods true Worſhip and 
Service, when you open the way to all pro- 
pbanefic and ſuperſtition. 

The religion which the beſt of you en- 
deavour for, is full of many. ſuperſtitious 
Ceremonies. fit to be aboliſhed cven in the 


judgemenrof the molt moderne. 


1 will not here enter into any diſcourſe 


of them, as being imperti nent, and they be- 


parert unto the world orherwiſe. 
I hope I have ſtawed a Gordian 


» kndt by the Lawes. of this Kingdome eſta» 


Þliſhed,' & avy man can diſlolve or unty the 


the fame, let him Diſcendere m arenam, 1 


heartily deſuc that by the ſame rules of 


Law 
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Law and Juſtice, che folly of this worke 
2 be com nced, and that with axekneilr 
and moderation. by the touch; ſtone of 
truth, vx. the ive Lawes, that thoſe that 
fit in darknette may be enlighined, , let no 
man goe about to he it in pieces with the 
ſword oſ violence and injuſtice, for then 
heete what the HMeded Apoſtie, faith, By 
breaking be Lewes diſhonareſt thou. Ge? 
Thinteſt thou that the humane L es are 
nor he L awes of God, when thy abedi, 
ence unto them is ſo q& ep in the holy W rig 
inzoyned - yea, canſt rhou imagine, that 
if thou ſhalt tranſgtei e this Law, that thou 
ſhalt eſcape the righreous Judgement of 
God ? Are the rich I egacies of thy ſore- ch toric 
farhers bought at ſo deaze 2 price, with fo vis. the politive 
much bloud and treaſure, trampled under lawes 
thy feer as deſpicable things - 1 will ay rs 
more. Remember the wiſe man, let not 
mercy and nuth ſortake thee, binde them 
about thy neck , and I beſcech the Almi h- 
ty God to give unto us all a right underſtan- 
ding in all things 

What l intended is now ſini ſhed. here - 
in I have ſquared my cout ſc altogether by 
the poſitive Lawes, becauſe of exception of 
the adverſe part, not touchinę upon the 
legiſlarive or ſupteme power of Variiaments, 
it being done already by the Pen ol a lear- 
ned Gertleman, whoſe abilities arc ſufhct- 
enrly ne. 

If 1 have ſatisßed any man in what is Epilogue 
written, it is my deſire 1 call Heaven and 
Earth to witneſſe, that according to my 

K- 


Mutter TH 
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knowledge in the Lawes of this Ki , 
Tae eee d ewt 610. etery 
mam 60 ley his hand upon his heart, an 
rightly to weigh and” confider rhe pte- 
mites, and for paſſion, ſirtiſter ends or re- 


ſpeds, to deviate neither to the right hard 


nor to the lefr, bur with a fincere and cleete 
minde ro implore the Divine atliſtance, 
that in ſo weighty a matter he may aft, re- 
ſo xe, and doe that which ſhall be agreeable 
to the holy will and plcaſure of God, and 
conſonant unto the rable Lawes and 
Government of this flouriſhing State and 
K ingdome. 


Sol: Deo Gloria. 
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